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The W af Treſpaſs i is clearly erplicarell, 
[ 


. 


Concord, Amends, &e. With the general Rules of 


therein. To which are added References to Pre- 
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TRE EATI SE” 


CONCERN! NG. 


"UW x Amis.” 


WHEREIN 


and the Giſt of the Action ſtated, and by whom ſuck 


Actions N brought, and againſt: whom and how 
ogether with the Forms and Learning | 


to be 
of Writs, e ee and Plcadings, in reference 
to all ſorts of Torts or Wrongs done to a Man's 


Perſon, Eſtare or Intereſt. And alſo wherein is | | 


contained all the Learning of our Law concerning 
Pleadings and Bars by way of Excuſe, Juſtification, 


Pleading in this Action, and particular Rules ap-| 
plied to every Caſe. Together alſo with a clear 
and methodical Diſcourſe of the curious Learnin 

of Traverſes, of Replications in this Action; and 5 
Evidence, Verdict, Damages, Coſts and Judgmeats 


ſidents and Entries proper to each Title 


& the Common Law. 


By the > Author of 1 Lex Coflnaria. 
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STUDENTS 


0 THE 


common Law: 


"$I 


Geske, ; | 
CTION s of Treſpaſs i in our 


wonder at it, conſidering the Infirmities 
of depraved Mankind. Without doubt 


the State of Nature now is a State of War; 


Injuſtice, Injuries, and Violenees are ra- 
dical in us ſince the lapſe of the firſt 
Adam; and theſe Seminal Principles are 


but too much improved by vitious Con- 


 verſation and other Accidents of Life : In- 
fomuch, that. were there not ſome Awe - 
 Hpon Mens nin. either by preſent 


A* dempo- 


Ancient and Modern Books are 
very numerous (though ſince the 
Statute of No more” Coſts than Damage, 
they have 'been frequently turned into 
Actions on the Caſe). Arid we need not 


N 
1 * 


— — oe, © 
\ 


temporary Penalties, or perhaps a Pro- 


| ſpect of Futurity (the Notion whereof 
can ſcarce be wholly ſtifled) I believe the 
general part of Mankind would degene- - 
rate into Brutiſh Fury, and thoſe amongſt * 
them whoſe Education might furniſh them 
with Sentiments truly humane, would 


be ſo few and inconſiderable, that their 
Inſtructions would be uſeleſs, and their 


Examples deſpicable. ' It is Fear which 


not only ſets Bounds to the Malice and 
Rapine of private Perſons, but of So- 


cieties; ay, and checks the Ambition of 
Kingdoms. It is not, as one faith, Seas 


or Ranges of Mountains that limit their 
Dominions, bur a mutual fear of each 
other: Hence it is that they build Ships, 


and fortify their Frontiers, and retain 


the Idea of War in the midſt of the 
molt profound Peace. So it is in a ſort 
amongſt private Perſons : I am not de- 
ſpoiled of my Goods, I am not injured 
in my Perſon and Intereſts, I am not 


diſſeized of my Eſtate; Thanks to our 
Laws, and not the good Nature of my 
| Neighbour : I fay our Laws, which will 
protect the wronged Innocent, and pu- 
niſh the tortious Actor. Were it not for 
this, every Aſſault and Battery would 
be no leſs than a Mayhem, or Murder, 
and that Fury which incites one to deſtroy 
his Neighbour's Suſtenance, would ſoon 
. provoke 
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| provoke him to take away his Life. 
1 have been the larger upon this Ar- 
gument, for that it ſeems aſtoniſhing 
that there ſhould ſo many Thouſands 


= Actions of Treſpaſs Yearly ſtand upon 


Record in a Chriſtian Polity, and where 
| the eſſential Principles of the Religion 

which they Profeſs, lay an indiſpenſable 
5 Obligation to Peace, Love, Mceknels _ 
| and Charity: Hence it is then, that our 
: Law-Books abound: with ſo many Ca- 
ſes of Treſpaſs, neither ought the Pro- 
- feſſors thereof to be blamed for it. If a 
Man commit a Treſpaſs maliciouſly, I 1 
can pardon him and pity him as a Chri- 

ſtian ; But T ought not to ſpare puniſhing 
him as I am a Member of a Politick 
Society, when he continues obſtinate and 
perſeveres in his Malice; but this pu- 
niſhment muſt be by Law. N 


5 When I conſidered ſo many Caſes lay 
" Wy ſcattered and diſperſed in our Books, and = 
3 ſeveral contradictory Reports of them, I 
belie ved it might be uſeful to bind them 

up and to methodize them, that ſo they _ 
| might appear in full view ; and by com- 
ing ohe with another, the Truth and 
luſtrated in themſelves. EL 8 


8 


4ͤĩ the 


Force of the Reaſons might be better i | 


. — 


The Method J have followed is eaſy 
and natural, not forc'd or elaborate. Di- 
viſions and Methods were invented for 
Perſpicuity rather than Ornament; and 


that Order which is moſt conformable to 


the Subject Matter in Hand is beſt. 


1 have Deren 0 fans Tits 


more particularly than others, either for 


their Importance, or their Abſtruſeneſs 
and Subtlety: For the former Reaſon 1 


have been the larger on the Title of De- 


claration, as being the Fund of the Pro- 


cedings; and an Error there is like a 
Failure in the firſt Concoction. 


— 


Thave alſo been more particular as to 


Pleas by way of Juſtification, which are 


of great variety and exceeding uſeful, 


But as to the Learning of Traverſes, the 
Art of Pleading is therein rendred fine and 


ingenious. Ir is one of the profoundeſt 


Pieces of Learning in our Law how to 
manage that part of Pleading, and there- 


fore I well hope to beg the Reader's 


Pardon for heing tedious on that Subject. 


In Traverſes and Replications (in Treſ- 


paſs eſpecially) the Beauty of accurate 


Pleading appears; they are like the juſt 
Proportion of Features, upon Which re- 


e 


6! l)“ ß 8 ; 


r OD” "Rp 


9 


ET 
ſults a good Mien, or (as we call it) an 


apt and proper Iſſue. 8 


As to the Chapter of Damages, where 
| we treat of ſevering them where they 
| ſhould be entire, or giving them entirely 


where they ought to be ſevered, the Con- 
ſideration thereof may be uſeful to you 


in your Circuits, as my Lord Cote 


oblerves in Playter's Caſe, Save their 
Clyent the Fruit of their Victory. 


I TI foreſee it will be objected, That 

Ejectments as to Titles have juſtled out 
the old elaborate Pleadings in this Action. 
T ſhall only reply, It is ſo; but in ſome 


Caſes many would adviſe to try a Title 


rather by Treſpaſs or Replevin, &c. it 


they foreſee a material Point, which they 


would fix upon, than by Ejectment, 


where fifty Points may ariſe out of an 


hundred Skins of Parchment, and all 
ſtart up one immediately after another, 


to the confounding Judge and, Jury, and 


to the Loſs oftentime of a Tryal, ar leaſt 


for that Turn, However, no ingenuous 


Law- Student but will be delighted in this 
curious Learning, though the Practice of 
it (as to this) be laid aſide: It ee | 


this Piece the more comp and 
thought it not my Duty to you a 
maimed Preſent. 17 8 
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ne PREFACE. 
But 1 muſt not 15 too dias, left 1 


my ſelf become a Treſpaſſer againſt your 


Patience; which if L am, I ſhall not plead 


in Bar, but readily confeis che AQtion 7 | 


ſubſcribing my ſelf 


| Your Humble Servant. 
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O the Nature of Treſpaſs Vi & Armis; 


1-5. 3's 
4 
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and wherein it differs from Trover, 


e Ab = 


The Giſt of the Action; what ſhall amount 
to a Treſpaſs, and what not. What ſhall 
be a ſaſſicient Poſſeſſion or Property to 

maintain the Action. Where an Aﬀtion © 

ef Treſpaſs lies not without Entry or © 
Re- entry, and where it lies fo? one with. . 
out Re-entry, and therein of Treſpaſs for r: 4 
the Mean Profts, and what Ad ba! — 
make a Man a Treſpaſſor ab initio. Of - © 
Commanders, Aſfifters and Abettors iin 

Treſpaſs. , : 
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Where « Treſpaſs ſhall be Vi & Armis ni , and 
'  whereon the Caſe only, and where it may 


of ſome general Rules and Grounds of 
. Diſturbances and Nuſances, and of Juſti- 


| Of Tre 
LE 


feation by Profternation of a Nuſance. 


Of Wrig of Treſpaſs and their Forms, | Of 


the contra Pacem, and where they abate 
er are abatable. i 


„ .* 8 £ 
+ « a | * 1 E:- > 
3 1 ; A 
8 # x P Fa. . 
| i * ; . 
© dF. a £ 
2 
- . 


Of Declarations in Treſpaſs : and therein of 
| . the Action as to Time and Place. 
O ſtbe 


Forms Pretij & ad Valenciam Vi 
& Armis. Of laying the Plaintiffs Pro- 


perty in his Declaration. Of Variance 


| between the Writ and the Declaration. 


Of certainty in reference to Words, An- 
glices, Things, their Nature, Kinds and 


Number. Of expreſs Averment. Of the 
Forms of Alia enormia, &c. and of Ad- 


tunc & ibidem, &c. how to be , 


paſs by Common Law or Statute Law: 
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bat t Perſons may . this Alter, N a 


Afton may 2 br 
with Remarks an 


Writs, Declarations and 15 

* chereunto. a ER 
© A P. vm 

vera! forts of Treſpaſſes, Of of ſet 2 
Battery, Wounding and Impriſoument. 


What amounts to an Aſſault. What amount: 
to a Battery. Counts upon 


Preſidents of Barrs and 775 s to Aſ- 

ſault and Battery by * | 

and Excuſe. Of Son Wel Gmc 
.c A P. nx 


Ie as "hs" Faux H 


Fuſtificatidn to the Impriſonment 


fidents of ſuch Rarrs. 


of the Simul on, and {Trae lol 3 


what, and againſt what Perſons this_.. 
br, and for what; 
References to the 


Aſſault, Bat Eh 
tery, Wounding, &c. and References to 


riſa. 5 
Where the Albion to be 722 br. The 

Writ and Declaration; and * % N 
ficers, Aſſiſtants, Proceſs, & c. an Fre. 1 


CAP. 
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of Ds as to Chateels Real Ap Perſonal 
De Averijs in general and in of reer 
. Of Tort to Goods in general and particular 
with Reference to TIE and 1 6. 
a to 6770 1 | | 
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& 7 Hoh done to e or Freehold, 
with the: Appurtenances and Incidents 


| -thereunto, as to Gates, Trees, Mounds, . 
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CAP. XL. 
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Of the New Aſſignment and the Nature 
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and where a 8 2 the th, 
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and of Pleas amounting to the General 
Iſſue. Of Feen by Tevelantor 
oa 5 


ce 


9 


: 3 * * tg i * » 
* * £% n * 
KF 8 T : * 
o * - j- * bs 3 
oF * * * 2 * N 3 e 2 
« N * Cf 7 2 5 *. 
p * 1 * A <a 
* N : 25 ＋ 4 * * e ** 
* 1 1 71 a. 5 t — 
N $A * 9 £ ©. FI 
5 5 75 Ss: ' : : hs 2 
7 p 8 Zn „ 
3 
"4 5 a * ; ores of 8 4 8 
* "We. a" 8 & * %* R 
* * ** * » * 
| 8 
R 'S, 5 L 7 #26 r Mi 
22 
0 x 
7 * 
d 
4, 7 
* 


7 


of Pleas i in „ Be, or eee ge „„ 
alk, e b. 


i Wife" a8. = 
7 Bars or Juſbiffcations by 7 _ as 1 
" Fine, | Demiſe Deviſe, Dif, & * = | 


C 1 
of uber by races of ben ey 90 . pg : "x 2 


Grant) as for Common, a Way, Incloſures, 
Kc. per ancient Demeſne, &c. And in 

what Caſes a Man may juſtifie av Entry * F 
niit another's 4 8 5 to retake bis 6 
[> Goods, CIOS ox OR OY "0 


; b, ON 2 IS 
L * - Sol 
3 3 
1 3 N q 7 
. ſ of 4 * - 6 * 
* k « 4 6. * 7 HY 
; * Y ”— +. 
> ** 5 0 
7. : 7 y * 8 4 
8 a R 
9 


of Sd in "Fa re FP 8 Goch x > 35" 
Chattels by Title or Excuſe ; as Property, 3 
SY Gift, Impignoration, Am. 2 
ance by. Law, Bars as to Writings, by 
Cuſtoms, By-laws, &c. for Neceſſity, AF EE 
cut ion of Law, &c. by Statute of Liu: 
ations. Prefidents of Bars Quoad Ave 9 
ria abduct. W W | "CY 


NEW EW» 


2 5 
1 os - 
*. ** 3 
* L 4 » 
#6 ? F * * 
1 ö e wy RR it * 
* 1 N 
* * C 
. 


5 


e 


l CA P. | 


R 
0 A ff XVI. 
of Db a ni Omiſſon + in » Tut 


7 8 cation hn or Time. TY 


62 


ET 0 4 p. XIX. 
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* other dition, Cee. 5 
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of — in 7, 10 75 ; 7 therein 5 
ſome General Rules, of traverſing the 
Diſcent, Seiſin or Diſſeiſin, dying ſeized, 
Conveyance, and of traverſing the Time 
and Place, and where he need not. Where 
Man muft traverſe, and where a Tra- 
verſe is not neceſſary ; and where it is 
neceſſary to conclude Quæ eſt eadem 
Tranſpreſſio, and the Force and Effet 7 
theſe Words, 
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Law af” Tiras, 
” & Armis. 5 


0 A 7 


1 nature of T, reſpaſs Vi. & 8 pe 
wherein it differs from Trover, Reple- 


vin, Ron aud NN on the 
on 
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; 0 R 4 Pr EO of the nature. 
of this Subject (as it is ſettled at Common 
Law) I ſhall firſt lay down ſome general 

laxims, and then ſhew wherein ic differs from 

her Actions, which are of ſome likeneſs to it in 
ſpect of Tort; and in the next Chapter I ſhall. 
cher explicate it, in ſhewing the Gif# of the 

(Qion, and what fort of Poſſeſſion or Entry is 

quiſite to maintain this Action; wherein it will 

t be improper to add ſomethin ; of Treſpaſſes by 

ation, or what ſhall make a Man a Treſpaſler 

initio: All which will fully unfold the Notion 

Treſpaſs, and be a firm F oundation for the fol- 

wing e 


. 


 . CheLawof Treſpaſs -. 
As for exact Logical Definitions or Diviſions 


and ſubtle, as well as utprofitable fineſſes, I ſhall leaye 
ol that nature; our Common-Law-ſtudies obliging 


| Sophiſter, and the ſtated Gravity and prudent Ar- 


But Treſpaſs may be defined to be a Tort. feaſance ut 
or doing wrong with Force and Arms, to the D un 


But, to explicate the true Notion of it, Note, 


Gelding; and by the Pleadings it appeared that be. 


| ſeemed well pleaſed. 


Dic botomies, Trichotomies, and ſuch-like elaborateſ 
to thoſe who have time and leiſure for diverſions 


us to a true ſubtlety of Ratiocination and Pleading, 
veritatem & certitudinem in ueniendi gratia non di 
ſputandi; between which and the other ſubtletieſ 
there is as much difference, as there is betwixt the 
nimbleneſs and skipping volubility of a wrangling 


of a Serjeant at Law. 


mags of another in his Perſon, Eſtate or Intereſt Wn: 
And this will comprehend all the forts or ſpeciei 
of Treſpaſs, as you will find in your further per. Nou 
uſal hereof; and the reaſon of the addition oi ies 


this form of words, Vi & armis, you will ſei¶ For 


hereaſtcr. 


I. Treſpaſs diſafjirms Property. Therefore the No 


Plaintiff ſhall recoi er the value in Damages; ex. he 
_ cept in Action of Treſpaſs or Raviſhmentof a Ward, 


for in that he doth not renounce the Propert W 
Telv. s 96. Croke Fac: 147. Bugſhaw's Cale | 
Yer, though I have my Goods and Chattels again] 
I may bring my Action of Treſpaſs for the Tort i 
as it is in Hutton s Rep. p. 8 1. Laicon & Bernard 
An Action was brought, quare cepit & abduxit n 


had his Gelding again. But ſome of the Judges, 
when this hath been cited in other Caſes, have not 


2. The conſequence of the former Maxim is, 8 
That the nature of Treſpaſs is to end in Damages; 
and this ditters it from Trover and Replevin, which 
affirm | 

\ | 


nt, firm Property. Hob. p. 95. in More and Huſſey's 


„ 4 77 Oo VVV; ei S”. 
aV 3. In Tape vi & armis, there dugbt to be 4 
onsoluntary ad, otherwiſe this Action lies not. If 


ing ne drive Sheep by the way, and they eſcape into 
. „Land againſt the will of the Driver, Treſpal 
s not, 80 if 4 Dog thafe the Sheep into ang- 
ties er's Land. Lach: p. 13. 119. Millen Caſe. 
ad if one plead a tender of amends, he muſt fay 
ing he Treſpaſs was involuntary ; however, that is 
aly in excuſe of the Torr, : 
4. In Treſpaſſes vi & armis, there muſt be dam- 
ze um & injuria. A Treſpaſs ought to be done vo- 
D Nuntarily, and ſo it is inſuris; and it muſt be an. 
hart to another, and ſo it is damnum. Hae. 
cies 5. There are no Acceſſaries in Treſpaſs. In the 
der · N oweſt and higheſt Offences, there are no Acceſſa- 
ol ies, but all are Principals; as in Riots, Routs; 
orcible Entries, and other Tranſgreffions vi & ar- 
ws. And fo in the higheſt Offence, which is Cri- 
nen laſæ Majeſtatis ; High-Treaſon, there are 
o Acceſſaries. Co. Litt. p. 57. 4. He who gives 
onſent and aid to the Treſpaſs, is a Principal in 
he Treſpaſs. Co. 12 Rep. $2. 5 
ud 6. Treſpaſs in Law is ſeveral; and one may au- 
rey. Wer ivit bout the other. Co. Litt. 130. b. f. Vide 
41. us infre ſub tit. Several Pleas. ; 
ain i 7. AdGio perſonalis que oritur ex delicto moritur 
art n= perſona, as all Treſpaſſes of Batteries, ec, 
1 laintiff declares, That the Defendant did affault 


it Ind beat, &c. A. his Wife ſuch a day, of which 


t he de died ſuch a day enſuing: It's not good; this 
ges, icing a p_ Tort to the Wile, it's dead with 
xo; er. Telv. 89, Higgins and Butcher, The Exe- 
Nor ſhall have an Action de bonis aſportatis in 
1 is, 7 Teſtatoris; but not for a perſonal wrong; as, 
ge,; Keeper ſuffers the Eſcape of a Priſoner, and dies, 
aich {W's Executors may not be ſued for this. Et 
| BR MU berein 
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For a tortious taking of Cattle (as for an He- 
riot where none is due) Treſpaſs lies, or 8 
at election; for a Man may affirm or diſaffirm Hi 
Property. Orne qualifie @ Tort; and for a tor- 


tious taking, a Man's Property is not diveſted but | 


at his election. If Goods are taken by a Treſpaſſor, 
and if rhe party from whom they are taken be at- 
tainted of Felony, he ſhall forfeit them; for the 
Right and Property remains in him, and the Law 
ſhall adjudge them in him, until he makes his ele- 
Qion to the contrary, by bringing a Writ of Tref- 
paſs. Crok. Elix. 824. Biſhop's. Caſe. Crok. Car. 
89. Kynaftox's Caſe. Mod. Rep. p. 30. 
Ins Treſpaſs, colour of Poſſeſſion given by the 
8 to the ee N becauſe this 
Declaration is general upon a ſuppoſal, without an 
Title put in pas ni But 11 7 rover, and al 
other Actions where the Plaintiff makes Title to 


the thing demanded, there it behoves the Defen- . 


dant to make a better Title to himſelf, and to tra- 
_ verſe the Title%f the Plaintiff, or elſe to confeſs 
and avoid it. r 
There is a Caſe in Stiles's Reports, which is pret- 
ty ſubtle. Error was brought to reverſe a Judg- 
ment in Treſpaſs, vi & armis, at Dencafter. The 
Error affigned was, That the Plaintiff declared that 
the Defendant took certain Cows of his out of the 
| Juriſdiction of the Court, and brought them within 
the Juriſdiction, and there converted them to his 
own uſe; and it was adjudged to be Error, in re- 
gard the taking of the Cattle, which is the ground 
of the Action, was without the Juriſdiction of the 
Court: but had it been an Action of Trover and 
Con ver ſion, it had been good; for in that the Con- 
verſion is the ground of the Action. Stiles p. 313. 
Keightly and Rhodes, : : Re- 


. 


> —— 


* 
IE VERY 


in "Treſpaſs for taking away Goods is 


Baſe. 3 1d 1. and Raymond 4.72. Trover and 
% are of different natures; as, upon a De- 


. ermis, becauſe the taking was not 
If one bring a meer Adtion on the Caſe, he may 


eclare omitting the words vi & armit; but if the 
a ion be a bare Action of Treſpaſs, there vi c“ 
the rmis muſt not be omitted, for ĩt implies a breach 
this of the Peace. Prat. Reg. 323. = ie. : l "+ + oh Fx np 
any Treſpaſs vi & armis, for chaſing his Cattle into 


. and the Plaintiff was forced to pay to him 40 s. for 


Wrmends; but conclu les not contra pacem. Per Cur 


2 his is an Action on the Caſe, for the Action is not 
fel; rought meerly for che taking and chaſing his 


attle, but for a ſpecial wrong, viz. for chaſing 
hem into another Man's Soil, and he was forced 


55 o compound for damnification ; and though it be 
Te. i & armit, yet that doth not prove it to be an 
tha Aion of Treſpaſs, for that may be in an Action 


n the Caſe; as, in 9 Rep. Earl of Salops Caſe. 
rok, Car. 32.5. Tyffin and W:ngfield. Vide infra 


thin t 
d his 1 3 5 3 
n ref In Treſpaſs vi & armis, the Judgment is qued- 


piatur; in Treſpaſs. on the Caſe, the Judgment 


2 * -iſcricordia. Vide plara, cap. 3. ; 

| If the-Action be an Action of Treſpaſs on the 
Con- *, though it were with a vi & armis, it may 
13.9 good with a quod cum; but in a meer Action of 
* 8 ; B3 5 Treſpals 


ag Bar to an Action of Trover. Hut p 8 T. 
icons Caſe ; and fo is Putt and Rewſterne's 
mand and Denial, Trover will lie, but not Treſ- 


Vhereh, Treſpaſi vi & armis differs from Treſpaſs | 


he Cloſe of F. S. who took them Damage-feaſant, 
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— Creſyat'® —= 
| API pre i cannar be fo ale Re 
| Mic bel and Hepworth. 

Pi Toll be taken by a Milner of one. which 

ought to be Toll-free, a general Action of ref 

pals lies, a pen, . — 4 

dir. 556-10. 'F 


Wherein Treſpaſ differ 1 W . 


Treſpaſs is of boſs certainty thaw. 6 Replovin: | 
poſs in of be eo tion in Replevin a place 
ought to be affigned as well as a « Vill, an the 
Place as well as the Vill are traverſable by the 
Avowant: But in Treſpaſs, the Plain tiff may af: 
ſien his Treſpaſs only in a Vill; and if he affign 
a place, the Deſendant may plead at another p 
without traverſing the place aſſigned by the Plain 
tiff, and then the Plaintiff may take anew Aﬀign 
ment. Hobart p. 16. Read's Caſe, 
In Re levin, becauſe the Plaintiff is to have 3 
Retorn (that is to ſay the Avowant) it behovei 
the Avowant to make a good Title in omnibus; 
alitty in Treſpaſs. Defendant in Treſpaſs pleads 
that the Houſe was held of N. Earl of N. as of his 
Manor of W. Jury find it was held of N. Earl of N. 
as of his Manor of S. and good; in Rep 
vin. Telv. ee Goodman and Ayling. . | 
As a Man may have Detinue or Replevin for 
— taken by a Treſpaſſor, which affirm alway: 
y in him: ſo he may have a Trover ; for 
dns may qualifie a Torr, — not i a Jui 
hr Ele 824. Biſhop's Caſe. 


Wherein Treſpaſs differs from Ejedtment, | 


In Treſpaſs Damages are only to be recoyered, 
223 in Ejectment the Er it 25 


e Piaſſſin 


The Lam of Treſpaſs: 
Poſſeſſ is 4 good Title for the Plaintiff in 1 
aſs, if the Defenden bave no better to 3 ali- 
tr in — ; for _—_— aur nc hath 
zot Title acco to tion, he cann 
ec * whether che Doferidane bath Title of 8 
215. in Cotton Caſe. Tebv. p. 223 
The le of che Plaiciff in Ejectment oupht-to 
anſwered: of -neceffity' by" raatter"of Fact or in 

o, which confeſs and avoid the Title; or tra- 
1 erte it; for a r eniper in this Action ſufficeth | 

wks as in A(ſize, Treſpaſs, & e. which do not com- 

hend any iels of FCoavey rance in the Writ or 

— as this Action of Ejedtion firme doth'in 
, oth. Dier 366. Pl. 35. | 
The Plaintiff declares in Treſpaſs in one Acre, 
nd abuts it; the Jury find him guilty in dimidio 
cre pred? ; this is good: But if it were in Eject- 
nent, the Verdi& had been ill; for it is not cer- 
ain in what part the Plaintiff ſhall have his babere 
_ poſſſſonem. Telv. P. 114. Winckworth's 


In Ejectment the Venire moſt be ad facient | 

urat in bla, Tranſgreſianis & Ejectione firme; 

' Treſpaſs i it muſt be in placito Tranſpreſſionis on- 

y ; for they are ſeveral Actions, _ the Venires 
be accordingly. Crok. Eliz. p. 622. Clerk 

od eum Vide plu Law of Ejectment. \ 
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The Gift of the Action. What ſball amount to 

a Treſpaſs, and what not. What ſhall be 
a 8 ſufficient Poſſeſhon to maintain the Acti- 
on. Where an Action of Treſpaſs lies not 
. without Entry or Re-Entry, and where it 
lies for one without Re-Entry; And what 
Ad Jhall make a Man a Treſpaſſer ab 
ieee, iv” e 
Tie Gift of the Adios, or what and when 


an Aft ſhall amount to 4 Treſpaſs, and 


1 Shall in the next place lay down ſome general 
Rules, how, and in what Caſes, a Man be- 
comes a Treſpaſſer; for as to the laying the Acti- 
on as to Time and Place, vide poſt es. 
I. Whatſoever is done contra pacem, 'is @ Treſ- 
paſs : Therefore if a Man take my Servant out of 
my Service, and retains him, Treſpaſs lies againſt 
him; aliter if he procure him to goout of my Ser- 
vice, and then retain him. 2 Rolls Abr. 556. 


Whetely and Stone, | © 
2. For what is taken out of my poſſeſſion, Act ion 
of Treſpaſs lies; as, If one reſcue a Man taken by if 
a Serjeant at my Suit, Treſpaſs lies againſt him, or 
an Action on the Cafe, at my election. So againſt 
a Servant that takes Goods out of my Shop. 2 Rol. 
Abr. 556. Whetely and Stone. 1 Leon. Rep. $7, 
88. Aſtel and Rudge. Pattinger and Marriot* 
3. If Treſpaſs be laid before the Title of the 
 Plainnff accrue, it's not good, though it appear Wi 
upon Evidence only; as, The Plaintiff 15 
: 5 5 1 0h 5 A ion 


* 


Tee Lawof Creſpals 
\ Aion for taking certain Carts loaded with Corn, 
rhich he claimed as a Portion of Tythes in the 
ight of his Wife, and ſuppoſeth the Treſpaſs to 
done the 27th of Auguſt, 29 Eliz. and on Not 
ity, it was given in Evidence for the dant, 
What the Plaintiff 's Licence to be married was da- 
5 428 Auguſt 29 Elix. and that he was married the . 
e day ; the Bill abated. But if the Treſpaſs had 
en aſfigned to be committed one day after, then 
had been good: but now it is apparent, that at 
he time of the Treſpaſs aſſigned by himſelf, the 


ab laintiff had no Title; and he was Non-ſuit. I Leon. 
. . 33 TO Wh b 
. 4. Poſſeſſion is ground ſufficient to maintain this - 
zen ion; and Poſſeſſion is a good Title for the 
nd Plaintiff, if the Defendant can ſhew no better. Tol. 


. 22 3. 1 Leon. 215. de loc plus poſtes, 
5. If a Man take another's Goods without any 


rong done by. himſelf, or come to them by Title, 
be- Aion of Treſpaſs lies. - Tf the Sheriff upon a 
&i- Vrit of Exrent take a Furnace fix'd to the Land, 
| nd ſells this to J. S. and F. S. takes it, no Action 
el. f Treſpaſs lies againſt him; for F. S. comes to this 
t of rithout any wrong dene by himſelf. So if a Stran- 
inſt er takes my Horſe or other Goods, and ſells them 
Ser- F. S. and J. S. takes them accordingly, no Acti- 


n of Treſpaſs lies againſt him. 2 Rolls Abr. 566. 
Day and Auſten. — 8 — be faſtned to the 


ion Vall of an Houſe, and is attach'd by the Sheriff, 
1 by nd delivered to the Plaintiff, who immediately 
, or MP it, he was a Treſpaſſer. Crok. Eliz374. 
Rol. . 6. The Commander or Procurer of a Treſpaſs 
$7, , i Treſpaſſer. Latch. Rep. 154. 


7. Bailiff of Goods, as an Horſe, &c. kills them, 
general Action of Treſpaſs lies, or Trover. Cok. 

Lit. 57. a. for the Bailiff bath a bare uſe of them, 

nd when he takes upon him as an Owner to kill 
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of them 5 of 


e on the Caſe for 
13. The Plaintiff a k 


them, he loſerh the benefit of the uſe 
he 


was . — 3 5 
fendant being in the faid Shop, cepit & aſportovii 
the ſaid Wares, and did convert them; © ky | 
adjudged. in this Caſe, that an Action of Treſpaſ 
vi & armis did lie; for when the Defendant wu 
e the Wares did remain in the cuſtody 
and poſſeſſio 


n of the Plaintiff, and the Defendant 


- hath no intereſt, poſſeſſion or other thing in then 


but only to utter them by Sale according to hi 
Commiſſion. 1 Leon. p · 85. Caſe 110. Gloſſe and 
Hayman. Vide Crol. Elix. p. 784. 
_ - Hethat will maintain this Action for any wrong 
nar in his — oY he muſt have 
a operty, or at leaſt a good Poſſeſſion, i 
— wherein and . the Treſpaſs is for 
poſed to be done. 5 | 
38. He that cometh to 4 9 + 
wot be charged in Treſpaſs, as by - the delivery of 
Fr Ed. 3. 6. Vide 
6 em. 
; For Non-feaſance no Action of Treſpaſs vi & 
armis lies. 8 Rep. 146. 1 Rolls Rep. 130. Vide 
| plus poſt ea, tit. reſpaſſer ab initio: = Py 
10. When the Defendant's Beafts are taken from 
bim by wrong,” and are not out of bis po 42h | 
bis own delivery, he may juſtifie the taking ben 
in any place be finds them, Crok. Eliz. p. 3208 
Chapman's . en = 
In Juſtification in Treſpaſs ; the Caſe was in 
Moor Mich. 2 Elix. a Man made a Leaſe for year 
of Land, a Stranger entred upon the Lands lett, 
and cus down Trees growing, and made them 
1 Timber, 


bes 120 carried ti 800 he . "IR ae; 
e. and then gave t Timber to the Plaintiff, 
d the Deſendant entred-into-the Land, and-took 
E Timber. Per Cur. In all Caſes where à thing is 

ys and altered in form, if yet that 
f dich remainsis the principal part of the — 
notice of it is not loſt, but the Property remains 
; | lemme; a Man takes Trees, and makes 
Wards ann >r erm may- 3 
s major antia remanet ; aitter if an 
ras of the Timber. So if a Man 
Ire. B 1 


21. In ſome Caſes this Action muſ# of neceſit 
brought, and you cannot have another, 5 ö 
One who was not Bailiff to the Earl of Bedford 
dok away Cattle, and in truth took away the Cat 
e as a Diſtreſs againſt the EarF's will, and in Re- 
levin he made conuſance as his Bailiff. - Now the 
aintiff cannot traverſe that he was not his Bailiff, | 
br that is not iſſuable 3 nor can the Earl diſavow 
for he is not Party; nor can the Earl have an 
poo yr ome ney ren 
ne party W c Fre en may = 
aſs3 and then if the Defendant juſtifies as Bailiff, 
may reply de ſor tore demeſne- ſans tied cauſe, 
ad ſo puniſh him. kno as * Earl of Bed- 
12. Ne Treſpaſs lies for thar which 
12. No hn 
e Court to be Felony. eee eee 
berton fo. 89. Higgins and Butcher, faith it's 
Lew Offence ro the Crown, and drowns the parti- 
329 r. wrong. 2 Rolls Abr: 357 Markbam and 
bs Caſe, an that > Bay 6 
as in gk this difference: After Conviction 
ear reſpaſs lies, and not before; for if it would lie 
lett, fore, there i 15 great danger the. Felon 'would not 
hem "_— and many * would be 9 : 
ber | re 


13. He that cometh to Goods by delivery of the 
Plaintiff, may not be charged in Treſpaſs, but De- 
-  tinue; as, If A. buys Goods of me, and after leaves 


: ther. 2 Rolls Abr. 555. But if the Goods be abu- 


well intended. Dier 36. b. Though a thing ſound 

to the Profit of a Man, and wars» 

yet it's not lawful to do a Tort; as, One ſees hi 
 Neighbour's Beaſts in another Man's Soil doing 
Damage feaſant; if he drive them out, the Owner 


Treſpaſꝭ for Tythes taken away. Defendant faith, of 


fore the 


another, yet I may have an Action of Treſpaſs 


with Coals, or put his Saddle on my Horſe, I may 


| at ſeveral days, and in ſeveral places, 8 Rep. 87. b. 


— 
Tue Law ok Stepas ? 
| red, Stiles p. 346. Dankes and Coveneigh. © Sed 


quære. e 


them in my Poſſeſſion, and I deliver them to ano- 


ſed or deſtroyed, then Action of the Caſe lies for 
the Negligence. Litt. Rep. 15. 5 Rep. 1 3. b. 
14. Treſpaſs may lie for Acts well done and 


Ari 


r his Damage, 


Fd 


ſhall have Treſpaſs. So 21 H. J. a perſon brought MI”: 


The Tythes were ſevered from the Nine Parts, and 

were in jeopardy of being eaten by Cattle, there- 

. carried them to the Plaintiff % 

own Barn. Adjudged no Plea. Dier 36. b. 15 H. 
7. 17. 17 Hl. 8. 15. 5 FO hes | 

15. In ſome Caſes I ſhall have this Action, my 

I have parted with my Right to the thing; as, It a 

Man take my Goods, and after I grant them to 


for the taking, 2 Rolls Abr. 557.2. | 
16. If one load my Cart with his Corn, or Boat 


well take my Cart with the Corn, or Boat with 
Coals, *&c. and detain the Goods without being 
any 3 and keep them till he bring his 
Action of Detinue. I Bulft. 96. | 

17. In perſonal Actions the Plaintiff may com- 
prehend Torts, and ſeveral cauſes of Action; as, 
One Action of Treſpaſs for ſeveral Treſpaſſes made 
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i Treſpaſs it appeared upon the Evidence; that 
25 the Defend bd he kene and then an 
obs Entry by the Plaintiff the very day of the Treſpaſs, » = 
. nothing without a Title: Pur if the Phi hg» 
„had the Poſſeſſion before the Defendant, though | 
0. iong before, it would be ſufficient; and then if the 
nn Defendant put him out of Poſſeſſion, Treſpaſs will. 
for lie of this putting out, without: a Re-entry; ar a 
bis maintain an Attion of Treſpaſs, and what not. 
8 A Man which hath a Freehold in Law, if he had : 
be not the actual Poſſeſſion, may not have an Action 
th of "Treſpaſs, as the Heir againſt the Abator. 19 

5 


H. 6. 28. b. 2 Noll Abr. 553. S. 1, 2. 22 H. 
: iFany had Poſſeſſion of a thing, | ſhall maintain 7 
the Action againſt him that had fot Right. Plowd. 
Com. 546. a. 1 Leon. 2 15. Poſſeſſion is a good 


Title for the Plaintiff, if the Deſendant have no bet- 

ter tp e 72S i nes be 
ow Property draws with it the actual Poſſeſſion of 
als 


the Beaſts or Cattle upon which to ground a Tref- 
55 in York ; if 


paſs. If a Man gives to me his 
another takes them, I ſhall have Treſpaſs. Latch. 


„, Hier Cale, 2 £4. 4; 25. 3 Rep 
Ff. . 

ith Where the Law caſts the Property or Poſſeſſion 
115 upon any, before Seizure, he ſhall have Treſpaſs ; 


as, If any take the Goods of the Teſtator before the 
Executor hath ſeized them, he ſhall have Treſpaſs 


n- or Replevin before Probate, for the Property and - 
0 Poſſeſſion was in him before Seizure, If the Nintn 


part of the Corn is ſevered for Tythes, the Parſon 
ſhall have an Action of Treſpaſs againſt him who 
935 c takes 


_ - 


. : | "Ip. Io 4 * 
Fr . | bo Ns 
Y - : 3 0 2 N 72 
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ins thaw: TE Some, rnd Bed ed 


| Pollelſion were in him before Selzure, for that the ] 


« thing is certain by the ſeverance of the Ninth part, 
But if one ought to have the beſt Beaſt for a Mor. 
ruarys the Property is not in bin before Seizure, 
for it may be queſtioned which is beſt, and ſor this 
he ſhall determine his ele&ion' by Seizure, and be- 
fore this he ſhall not have an Action of Treſpaſs or 
| Replevin, Plowd. Com. 28 1. a. in Greysbrook and 
Fuæꝰs Caſe. 2 Bulſt. 2.68. Towng's Caſe, 
As Sheriff took Goods by Fi. fs; and before Exe 
cution done by Sale, the Defendant took: them 
again, he may bring Treſpaſs, though he had not 
any Property. Crok. Eliz · 639. Tirrel and 


Baſb. „„ „ | 
I ! bere are ſeveral ſteps to the Poſſeſſion to ſeve- 


ral purpoſes; for an Executor made an London ſhall 
have Treſpaſsof Goods at York: but the Lord ſhall 
not have Treſpaſs of a Stray before actual Sei. 


In Treſpaſs and Aſſault, Defendant faith, He 
was poſſeſſed of an Houſe, (and ſhews not how) 
& molliter manus impoſuit ad extrajonend? Quer. 

# domo, Cc. This is a good Juſtification, becauſe 
the Poſſeſſion is an inducement to the Plea, and he 
need not ſhew how or for what he is then poſſeſſed. 


1 Crok. 138. A 8 "= 
An Intruder fill not gain ſuch Poſſeſſion againſt 


the King, upon which he may have Action of 
_ Treſpaſs ; as, The King is ſeized of Land in Fee, 
and a Stranger enters, claiming this as his own, 
and continues Years and Days, and another doth 
treſpaſs upon the Land, the Stranger ſhall nor puniſh 
him. Plowd. Com. 546. a e 
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tha ſhall not have an Action of Treſpaſs. CG. Litr. 
bei 57. b. as, If a Man lets the Land of his Wife for 
(s or years, and the Wife die, the Heir ſhall not have 5 
and Treſpaſs againſt the Leſſee before'Entry. _ 


he cannot have an Action of Treſpaſs before Entry. 
Plowd. 142. in Browning and Beefton. 
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ſeve · Action of Treſpaſs before Entry. Cok. Litt. 57. b. 
ſhall My Fathgg dies ſcized, and a Stranger abates, ! 
ſhall hall not have an Action of Treſpaſs before Entry. 
Sei If a Man bargains and ſells Lands, he cannot 


He 66, Geary and Bareroft. EL 3 
ow) If N a: Will dieth, . and his Heir enter, 
er, Leſſor ſhall have a good Action of Treſpaſs againſt 
auſe ¶ him. Lice. ſe. $2. before Entry. he ho 

d he He that hath Right or Title co Land only, ei- 
ed. cher by Deſcent, Condition broken, or a Leaſe made. 
css him of the Land, may not bring this Action 


before his actual Entry into it. Plowd. 44 1, 546. 
Keil. 163. = „ 
as ſtrong as an Entry in Deed : therefore as often 
as he that hath Right of Entry maketh ſuch Claim, 
and. notwithſtanding this his Adverſary continues 
his Occupation, ſo often he doth wrong and diſſeiſin 


that makes ſuch Claim have Action of Treſpaſs, 
quare Clauſum fregit, and recover Damages. ' Cok. 
Lite, 256. b. 257. 4. - | 4 

| | Ceſtuy 


Lands deſcend to the Heir, without Entry he 


A Man makes a Leaſe to F. f. to co e 85 "8 2 
the Feaſt of St. Michae]; Leſſee may grant, but 


Againſt a Tenant at ce; as, If Leſſee 
holdeth over his term, the Leflor cannot have an 


bring this Action before actual Entry. Carter's Rep. 


Continual Claim, which is an Entry in Law, is 


to him that made the Claim, and ſo often may he 


cCbe lab bf Creſpaſs bit 

wſe is at this —— 7 Wd 

22 and in poſſeſſion of the Land, fo 

as he may have an Aﬀze 0 or Treſpaſ before Entry 

againſt, any Stranger who enters wn Title. 
G EE: 7 __ 1 ee 113 e ee 3 ky 
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Ne. Eury; and where vot mill «i lg) e 


Diſſßeite hall Hip: an Ation of Treſpaſs" 4 
gainſt the Diſſeiſor, and recover his Damage for the 
firſt Entry without any ma but after 

e have an Action o paſs with a Conti- 
, and recover as well —. all Alte meine Pro- 
fits as for the firſt Entry, (Co. Lite. 257.2.) for he 
himſelf was ſeized at the time of the diſſeiſin, which 
is ſufficient peſſeſſion to maintain the N and 
therefore he ſhall have Trefj e Treſpaſs 
made in the diſſeiſin without . oh ob 
But if a Man be diſſeized, he ——ç have Treſ- 
paſs for any Treſpaſs by the Diſſeiſor, or a Stran- 
ger, made after the Diſſeiſin, before Re-Entry. 

2 Rolls Abr. 553. S. 3. But after Re- Entry be 
may, for by his Re- Entry his Poſſeſſion is re- 

| ſtored ab initio, and for ever. Vide Cok. 11. ST. 
Liford's Caſe. 

If my Diſſeiſor makes a Feofment in kee, Gif 
in Tail, Leaſe for Life or Years, and after I enter 
upon the Feoffce, Leflee or Donee, I ſhall have 
Treſpaſs againſt the Feoffee, Leſſee, c. for the 

_ firſt Entry, although he comes in by Title. 2 Rols 

55 4t. 7, 8. Vid. 11 Rep. 51.b. Crok. PR 
540: Holcomb and Rawlins. | 

the Re-Entry of the Diflciſee, heis ar 

to his firſt Poſſeſſion, and as if he never had been 
out of Poſſeſſion: and then all who occupied in the 
mean time, by what Title, ſoever they come in, 
ſhall anſwer unto him for their time ; as, If a o_ 
TT. {ei or 
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it by F. S. and 8 ry, is reverſed, and | 
e Plainciff 8 for So Profits taken 
ween the coo 7 hn. erſedandthe Aſſignment. 

judged that the Action did lie; for hoagh du- 
; that time the Queen had the Intereſt, and the 
benee had no Right, yet by the Reverſal it is as 
no Oulawry had been, and there 'is no Record 
it, Crok, Elis. p. 270. Ognel's Cale 8 
It was held by Juſtice Vernon, Where a | 
puld recover the DC Profil in Treſpaſs,be muſt 
oye Entry into every parcel, and not into one . 
rt in the name of all. G Au 


ſeiſor 
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p baſe tes bs e which ke hath 
d Hhiofelf out of polletfion by his 
ON Cc Sf and ſuch Entry will abate 
che * 1 Ged to find Damages f for the 
iſt Entry only. | 
"It's £ e Ti i gel a Man Ain 
to an e, *perſoris the 
by what Title ſbever they come 12 anſwer 
to him for their time. Crok. Eljz, 54. 


What 444 ſvall mate a Mana Tieſpſſer 
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If a Man © enter into 4158 6 bd 1 rite af 's 
_ Law, and abuſe this Authority he ts s Tref 

ab initio by his firſt Entry Vide inf infra. As, 
come into a Tavern, and id flay thereall night again 
1 * 8 Ry. 
1 Rep. I 3 Carpenters Caſ⸗ 

41, Mas al Goods to the Owner which be 
had found, no "Trefoaſs vi & armis lies; for n 
Non- feafance ſhall make a Man a Treſpaſſer ab in 

itio. Cok. 8 Rep. Six Carpenters Caſe, 

If a Man take a Diſtreſs, and the other tende 
amends, and he refuſeth: "= no "Treſpaſs lic 

_ againſt him for this Nor-fcaſan . 1 Rolls Ry 


pe Bailiff {cizes Beaſts" for an Heriot when 
was not any due, and without any command d 
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If a Man take my Sheep D dat, 2 1 
tender ſufficient amends before dhe ino un ing, be 
is a Treſpaſſer ab OE e e 
Pound. 2 2 Abr. 516. 
If the Lord ofa Minor within Apen | 
the Eſtray, as by Riding, Drawing, Oc. he ſhall 
bea Treſpaſſer 25 initio. Crok. Fae." 148. Bg. 

ſhaw and Goward. So it is if one abuſe a Diftreſs. 
2 Rolls 362. 11. Bagſhaw's Caſe. Niv. p. 96. 
meſme Caſe, though the taking the Eftray be 3 ju- 
ſtifable; for by the ſeizure of the Efray he had 
not a Property,. but a nude Cuſtody, _ | 
If the Lord of a Fair take a Beaſt for Toll, and 
after work him, he ſhall be a en 45 initio. 
E 5 Aby. 356. fo 092; | 
hor Cuſtom Bailiffs eiae Eides thr dp: 
B. of 2 d. for every Hide; if chey tun They, 
and convert them to Leather, they are T 
Duncon and Rec ver Caſe adjudged, co. 
If a Sheriff make no Retorn, or a fall "HE 
after the Party is arreſtedꝭ it is: faux. Impriſon-* 
ment in the Sheriff, but not of the Sheriffs Bailiffs. 
2. It is not ſoin-any iat comes in in aid of the 
Bailiffs': But Bailitf&errant-or ſpecial are Treſ- 
paſſers ab initio if they arreſt a Man, wn She. 
riff doth not retorn the Writ, Rode $19 56 EE 
Parker and Moſſe. 2 ye 
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Treſpaſſer ab initis; as, If a Man diſtrain Corn 


in the Sheaves, and thraſh it; or come into a 
Tavern, and ſteals, & e. Tebv. p. 96. in Bagſhaw's 


' Caſe. Other wiſe of a Licence in Fact; for this ex- 


cuſeth the Entry, and he ſhall. only be puniſt's for 
a tortious act, if any be. ; 
II a Man makes his Executor, and dies, and the 


| Einevunci, amongſt other Goods of the Teſtator, 
| 1 Obligation in which his Teſtator was bound 


„ D. and he breaks the Seals off, he is a Treſ- 
895 initia. 2 Rolls Abr. 363. de e 3 
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bert in Treſpaſs. 


1f.4. comm bead of B. lm at 


thar A. do nothing againſt me, yet he is a Treſ- 


paſſer as well as F. 22 Af. 43- 27 40. 4 So if 
a Man command another to beat me. 

Treſp de Porco ſe?” bar qued defendens fur 
ſerviens Quer' & 2 Pracept” querentis imterfecit 
Porcum. Rep. de injuria propria, & fraverſe le 


Precept. Ra. Ent. 663. 
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| whe aße foal J VI & atm 
: 1K on the Caſe.. Et vi e ſupta. 15 100 a 0 


So upon the Stat. for diſtraining #veria caruee, Oe, 


either Treſpaſs Vi &. arwis, or Treſpaſs on thei 
Treſpaſs lies at election. Stiles p. 9 cue 109, Crol. 
$ 


Demurrers. 1 Sanders 8 1. Lamb and King: 


he follow his Original, if it be by Writ; for it that 


ae meta. 


I italy 805 og CA. III. dak [1364.3 Nin 
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co of cud? Nin Tan a e ee e 


pub where not ; and wl beret ſhalt be T 2 


r 5 ide a irs > en of | Woes; BON hor. ky. 
ough the Nature of the Aion may 3 
LOR on the. Caſe, as touching the Plain 
| Damage, yet if dane with Force, it 
* armit. Habt p. 180. Wheatly and 
Stone. Selle p. 427. Jones and Gran... 


Treſpaſs quare Vi & armis apud L. He erected f 
a Toll. both, ee took his Toll, c&c. It is 3 1 
& armis, though he broke no Soil. Crok. Fac. Wl 


122. Dent and Oliver. 
Againſt the Lord, ſur Stat. Mel. c. 15. W. 1. 
c. 16. ſhall be contra pacem, but not Vi & armis. 


2 Inft. 131. Dier 312. © 
Trehoak againſt S. for that be Vi & armic tet 
cued one that was arreſted, and good. It will bear 
Cafe. So for ſeizing an Heriot unjuſtly,” Työver or 
Fac. 50. Biſhop and N Crok, Elis. 
824. 


More, The Vi As armis is _ matter of Borat 
which is aided by Stat. 27 Eliz. c. 5. of general 


In, Treſpaſs Vi & armis, the Judgment is quod 
dale, In Treſpaſs in the Caſe the Judgment is 
in miſcricordia. But the Plaintiff muſt beware that 


be Vi & armis, or upon the Caſe, the udgment Wl no 

__ bs Tn and fo "__ it be i in al ill in the v 

bs: he . | 
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, Sher th 17 Sarmic, nor upon the Caſe ſpe- 
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ar. 2 1 
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be faid' OP & armis, nor conrrs pam; and when 
Ge Tre the party, Action on the Caſe 
of Goods to keep them ſafe; and 
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A Man ma be. nable to Gets Ade ber one 
3 ; 41 One gets my I h- 
ter Ah Chg, 4, ſhe ſhall have. an Action of Treſ- 
Ep is and I ſhall have AQion of the 
Caſe wd ſcroitiam_ amiſs; and 1 ſhall bare 
cine fo my Action in x years,, if lay it in 
the canſa cauſans, as entring y 
ing Aſſault on my Daughter, be 
vi & mis it is but inducement to the Action, 
and the cf cauſats (viz.) the loſs of Service, is 
the ground of the Action. Stiles p. 398. Norton 
and 7 on. So that by this you may obſerve in ma- 
ny , though you! have laps d your time by the 
Statute of Limitations if you brin Treſpaſs vi & 
armjs, y e 1 relieve © your! af by ch 
it into Tr Cale. | 
When 0 are Fes cauſes of * an Aion on the 
Caſe, cauſe. ane, 260 and E canſota; cane 
cauſan may be alledged vi & arms, for this is 
not the point of the Action, The Defendant. may 
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vi & armis hinder the Plaintiff from the Exerciſe 
C4 of 


OF 


= ofhiOffice, pad this is — — by which 
| ps loſt his Fees, this is cauſa ganſata, and the 
point the Action. Breaking of an Inn ho 
| alledg vi & armis, for the difeffms cnſftodi 
the point of the AGion gf the Ton ebe, 
and therẽfore if it be not concra pacem, in in ſuch Ca- 
ſes it*s good, though it be vi & «rmis;; for though 
"the Kill: recites 0 it is 1. * a tranſgreſſionis, and 
5 the Declaration is vi armis, yet this doth. not 


: it to be an Action of Trefak, for that may 
in 8 of the Caſe, as 9 Rep. Earl of 85 
2 17 05 : and although the recital of the Bill be 


pics e ON yet it is not of neceffity to 
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v not vi ar mis. 1 Bulſtr. 2.10, 30% 3 Calc. 
Nuſance is a Treſpaſs, but not 5 armis ; 
and fo are all Treſpalles on the Caſe. Fiezberbts 
N. B. tit. Trey/. 
In Action of Battery the Plex-Roll x wes vi ; & ar- 
mi, but in the PlesRoll of the Nit prips theſc 


words vi & armjs were omitted. The Plex-Roll 
ſhall controu} Fe Niſs hu 1 ius-Roll; and it's uſual 
to amend the Niſs- oll, and to give the ve 
PA 3 2 Role Feperts, 2.11. "Hune and 


real a NOTE when an Intereſt i is claimed, 

and when 4 Liberty only; as, Diſturbing a *. 
going to a Fair, it may well be vi &- An; for 

' be had an Intereſt i in the Fair to fall his Commod: 

ties there. So of an Office or Mill; alitir in di 

Fturbing him to eren the Church, PF 
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Perſon. 2 Rolls Rep. 139. P and Dee... 
In Action on the Caſe, Plainti declares, That 
whereas he had a Meadow, & c. that the Defen- 
dant had vi & armis erected a Bank, per 
the Water overflew and drowned his 
e er apa els 
mii and not the oy erflowing, an overflo 
is the point of the Action, it's EW 
If a Man declare that he erected: « Bank wi 6+ 
armis in his own Soil, alitly ; for it may , 
& armic in his own Soil. i 248 "ub 
e 7 


en — 6 


18 2 ab 4 A 333 


* 4 CSS 
SS, 


| 1 6 "CAP. W. en al 


1 n 


fullyexplicatedthe Ka, of Treſ 
: cars my 


nom mention the ſeveral fort 


Me, Tre aſſes. but ſpall not ſay any thin 
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tute- Law. 2334 bee 
By Starure-Law. 
"6 to Treſpaſſes &s by the Statute-Law, they an 
ſuch as theſe: 2 Fackoribus in parcis, vid. Di 
238 & 327. ſur Co W. 2. c. 10. 1 Jo Jomer 
| in = 
De bonis aſportatis, per 4 Ed. 3. c. 7. the Ad. 
miniſtrator oh as the Executor ſhall have thi 
Writ by Equity of the Statute. Plowd. 178. b 
in 1 0 ntry, upon the Statute 5 R 2. c. 
o 
Treſpaſs ſur Stat. quod alles diſtringat vt 
ria care &c. Vid. Dier f. 313. 185 1 


Now I ſhall note. Alienation 4; fo 
Treſpaſſes ; the ene, Law. 
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If a Bill or Writ contain an Action at Common: 
Law, and the Declaration compriſe matter 
the Statute, then the Plaintiff hath waved the re 
medy of the Statute, and ſhall have Judgment at 
Common: Law, as Treſpaſs or Raviſhment of 
Ward upon the Statute is given. So a Man ſhall 
have a general Writ of Treſpaſs for breaking hi 
Park, where remedy is given by the Statute de m. 
lef atteribus in parcis. So one may have Treſpaſs 
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the Statutes" 2 Rolls Rep. p. 49. Crenhank's Calc. 


of Ward, fo in Ttcſpaſi of Battery.and Appeal of 
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n and ſo ſeized before the Treſpaſs, 


res colour vy J. 
far that the 


ed : but its no good Plea in this Action for the 
5 Defendemt to 37 that the place where the Treſpaſs 

d i his Franktevement, without convey- 
g to himſelf a Title to the Land; and yet that is 


verſitatam. Reil. Ter. Alicb. 18 H. J, Caſe 1. 
Stat. Murl. c. 4. Wes. 1. 16. 162.0 
Par. c. 12. Dier 168. Pl. Fay 197. Pl..z2, 


Cm. Lib. Intr. 464. Breve ſerra ſpecial, and 

the place of taking is material, fordiltanceof place 
makes the Offence : But if Land in one County 
be held of Land in another County, the 1 
ppertains to the Mangr- Com. 204. b. | 


* I come to treat of Writs fy 
ll cite two or three ingenious and uſeful 
Eeaſes as to Treſpaſſes i in point of Diſtur 
or Nuſances, which will be of good and dai 15 
uſe to inform a Man in ſuch Caſes what he 


may do, and yet not be . 
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Lo is a good Bar in an Act ion of Treſpaſs on 
be Statute, a8 at fall bar in a Writ of Raviſhment 


Mayhem, and in common Lreſpaſs, upon the Sta- | 0 
Ws * 8 H.. ar WakſaGeriuc in par- 


wee 4 | 


one B. in Fee, and the Defendant os Servant, and A 


L ul Title tothe Land where theinng 5 


a good Plea ina general Action of Treſpaſs,” Nas 


Treſpaſs for Beaſts, ad loca ineagnit. ho oh gt 3 


| 
| 
| 
| 
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1232 erle- . No 
ls Rep. 333. 


IF the Lord leave noe Ce Comme? Ty 
Woot re ny mg om! 
Proſtration. Cok. Mag | 

„„ or raiſe a Bank, to hindelf 
PN 7 
ing it down billing it g 470 
— Cale 85 855 

I may enter into another Man's Land to thro 
down a Nuſance; as, Water runs by the Land d 
-24, and M. ſtops the Water-courſe, hart th 
rounds my I may enter into his Cloſe; « 
e 565. 94 LE al 
| Or ſtops the Water to a Mill. 9 2 
fance Executory ay 6 My _ 40 197 
Mor rice s Caſe, 

If a Man j Rep Pauls Cal. 0 

„ poſſeſſed for years, be ought u 

ſhew that i 1 ay Bul r. 198. 
If one hath Land joyning to my Lands a L 

levieth a Nuſance, I may enter upon the Land, an and 

abate the Nuſance. 9 Ed. 4. | 
. Traveller may break a ork Gece, ſet up 

the King's 22 2 none was 4 before. | Co: 


B. R. e 
7 * * 
SY "2 * s- " i 7 | b S, ; TR os Az S&* 
- 5 — $ 
1 4 711 . 
a. 247 "7; 
« he 
* 2 + 
; CAP 


tl — J 8 5 ww L 
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* Law of | 2 
9 7 ** * 

- * 

1 | * 
4 o 

Q » 


"CAR v. 


wins 40 Tre 2 and their 1 ; Hl | 
e the Writ i is abated. $ 


| the 
85 Jp 


Wit of Treſpaſi lies for divers hog which 


are not in the Regiſter ; as, for ny noe 
oppinj 2 Thruſh, Ge. Erok. Eliz, 770. Bar- Bar- 
ms | 4 

e i * 
e Chapter; and wbere 
N contre pace, and yer withour 25 


The form of the Writ for a ve thing, 2s an Ali, ; 
d is & 3 and for a Aſperrevit. . 
: inanimate ceperunt & aſportevernnt. | 
If it be for dead Chattle, the Wat muſt ly ad 4d walenciant. 
lenciam 3 and for live Chattles, pretij. Nor. T By, Prov 
8. b. Dier 121. b. But for pulling down an 
ouſe it need not be faid ad velenciers. Stile, 385. 
wi Caſe. 8 | 
Where the Writ is brou t for ono thing only, Writ of one 
ere mention is made in a for ox ething on egen or 
; but when the demand is made of divers things, © 
is de quibuſdam boni: & catallis, Crok. Fac. 307. 
ſon and Procter. The Writ was bona & catalla — Rl 
the Defendant cepir, &c. and the Count was of a 5 | 
le of Woad, and theWrit abated, Keiloway Trin. | 9 
* 3 H. J. Caſe 1. | | 
The Clerks have invented «c etiam Bille's, for 4. iti am Bill, 
avoidin en c. 2. Which | 
uireth the Cauſe of Action ſhould be ſpecified, - 
APR elſe no Special Bail, unleſs the Sum be above 40 /. 
d when no Special Baili to CG no ac eti- 
ought to bo N 
For 


2 


For a Treſpaſs e d time of — Ei. 


contra parem Dem Re i nunc, Nen "the Trek 


He Mes pacem 
| Regs, Ra, Entr! 578, 6 


m, 94.06 ObBale Flowd: Com. 1. 
1 mbilh and Tal- . - 


Trteſpaſſes; a8, for breaking his Cloſe, cutting bi 


„„ 


ng and concludes contra pacem dic Dom Re. 
ins & Regis nun: Ie was 1 oved in ris oh 


Fog ent, That a Treſpaſs c 
2875 ee may not 11 
ng Famer. A} U pra 

— Repit nun, 3 22 3 
the . in Sjderfn, p. 253. The Writ ws, 


was erhict6d ar the former Reign This is Mn) 
and a Writ of Error lies net for this: Bum Ari 0 
Ped part of the Treſpaſs be committed in hen 
the Queen and part iti the time of the Riv 

it 5 — al 


aged de be eoths prems of bol 
1 4.74. Rep. 259.  Cinddtrigton vetſus Wan *. 
Crok. 77. 
In an Action of the Cale v5 & army, 16s not 
; ee 6 en e acer; but it muſt bein 
an Action of Treſpaſs vi e armis. Stiles Rep.405 
; Vet good enough after a Verdict, without v0 all 


N 


2 Stat. 16K N 


5.6 
1 and Forms s of « contra . ie 
Aro * W 33 
ure patem vn er Regis. Vet. latr. 226,” 

qo = te fatto, now” ae In 


5 


Contra pacem modo Regis, & nuper Regis: 


A Man may have a Writ of Tre 6G for dive 


Trees, fiſhing of his Waters, battery of his Ser 
vants, & . n one Wit. N. B. 86. . 87 
G. oak 1 

Obſerve, Treff 5 is Editions br t by Ori 
pinal Writ, and for ometirnes wad Bill. _ yo 


nt att acbiatꝰ eff 
_ Kane 10) —— — 
in ſpecie; for the catalla — which the Defendant ii 
attached are forfeit.to the Queen at the day of the 
. if he make default. Vll ihe ſom af che 
0 — — 199. Ph 5q-- 


nd Count Special 
3+. 3 r 8 


Nate, we all Writs 73 E e 
3 lies by the py rags Nene. 2 
22 

Nate, Tralpals vid arms land inthe * 
ty · Court 3 r 
425. e e i: ger 1 : 


* 
1 1 
. — 


| Hbatement ef Writ of mee. e 
111 1 153 

11 . Plaintiff lays his T; | before his Title 
alledged accrued to him, the-Writ:ſhalh abate; a8, 
' 1 Leon. N def oary-—aprg 
upra. | 
3 varient. fromthe Wri tit, and Abatement 
per is nomer. Ra. Entr. ei >= br h 

Miſnomer of one of the Defendants {hall nor; 
5 the Writ. 8 Rep. Seb. „ wid pits hit 

Plaintiff declares agai "the Defendant auper 
de C. in Com S. Chandler. The Defendant pleads 
in Abatement, of the Writ, That he the day of the 
Writ purchaſed was a Gentſeman, C. Eb. 
Per Curiam, the Plea was ill, beeauſe he did noc 
traverſe that he was a Chandler, Su Elis. Pe 
Devent and Popbam. 

Treſpaſs againft T. ſor taliog lis Cattle. The: 
Defendant . JD the Plaintiff — of the 
Cattle jointly. with another not named in the Writ, 
and demands Judgment of the Writ.” The Plaintiff 
replies, the other adele thereof the Aion | 

rought. 


Saut ad 
Treff 
8 N in chief. 


all ho ap «liter if brought againſt two Join- 


- Phaintiff hath: declared. 5 Rep. Sy 


| vant, per 


- till — the Aion brought, the Bill ſhall abate. 


6 


© Cho-Lawor Crelpals | 
for 2 — * 


awarded ; 
to the Plaintiff's 
| Was only for Aar N p. tor. 


The 
ment de Billa. A Re- 


and ſo prays Ju 
naeas ouſt er was awar 


wo] e Treſpaſs 8 


Croł. Fac. 114. — — Liigb' Cale. 

In * againſt two, if the Plaintiff confeſ. 
ſerh they didehe Treſpal ſeverally, the Writ ſhall 
abate, 1 1 Rep: 5+ b. 

In Treſj pas, after Pleint or Count ad. the 
Writ — — after ſuch Pleint or Count ſhall 
abate, Nota, It is parcel of the Plea Ry the 
If a Bill be fild in Hillary- Term, and declares 
that the Defendant had aſſaulted and beat his Ser- 
E his Service from ſuch a time 

and continues the Loſs and Treſpaſs 


to ſuch a 


x Rolls 576. - 
If the . and omitted, it Chalf 
abate, though after a Verdict pro Quer. It is thi 


_ effential part of the — which induceth to 


have a Fine for the King. Treſſ $ for taking 
away a Bag of Money, wn erm eng omitted, 


Judgment was reverſed, that being affi for Er- 


_ Crok. Fac. 526. Wilis and Neilder. Hil, 

Fac: Welftead and Taylor. But by the Stat, 16 
. Car. 2. c. 8. after a Verdict Jud ſhall not 
be layed or reverſed forthe wane of te he words v 


if 


* # 


afier this: general 0e) 
that Son. (av others not named did the 


and per Cur? the De. 


Tendant may after 2 the RISES 
1 72. verſus 


if Treſpab be laid before the Tie of the Plain- 
tiff accrue, though it ap a foo Evidence only, 
the Writ ſhall abate. ide ſu pra, Pawlett and 
awrence's Caſe. | 5 
One Tenant in Common brings Tiefes fot | 
entring into the. Land; it's a goed Plea in Abate- 
nent to ſay that the, Plaintiff was. Tengnt in Com- 
mon with a Stranger. Crok, Elix. 554+ b 
aſe. So in Joyntenants. 
Treſpaſs againſt one; the Defendant p 
\batement, That he with others did the * 


aſs, Judgment final ſhould be given: But the 
ourt granted a Reſpondeas ouſter. The Iſſue may 
s ſoon. be tryed as a Writ of Enquiry of Damages. 

$derfin 190. Wright and Bright. | 
In all Actions of Trefpaſs which are grounded 

pon a Tore,” the Death of the one ſhall not abate 
he. Writ of the other: But if it be founded on Con- 
rat, as nil debet, wunq; recei vor, there by the 
Death of one the Writ abated a_ the debe. 
Nm. 1 3 1. 


t was prayed, that he hayin confeſſed. the nk. = 
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Of Detlarations in Treſpaſs; and therein p 
ing the Actios as to Time and Place; 
© Of the' former Pretij and ad valenciam ; 
Vi & armis, and of laying the Plaintiff ii 
Property. Of variance between the Hi d 
and the Declaration. Of Certainty as tl C 
. Fords, and Anglice s. Things, their N. 

ture, Kind and Number. Of expreſs Aver. K 
ment. Of the e ee Enormia, an 5 
adtunc & ibidem, how extended and ex g 
pounded, and of the Plaintiff's making if 
Title in his Declaration; And likewiſe e 
the Simulcum, and the Continuandoes. h- 

of loi ib. Agi, in L, Wc; 

4 : | „„ 8 B 
12 quare Clauſum fregit muſt be laid i & 
dhe County where the land lieth, for they au 
local: but as to tranſitory Actions, as for beating * 
a Man, “e. the wrong being done in one Tow 
the Plaintiff may alledge it to be done not on 
in another Town, but another County; and if ti 
Plaintiff lay the thing to be done in another place P 
the Defendant may not traverſe, and ſay it was don r 
in another place, and not in the place ſet down in J. 


the Declaration, unleſs there be ſpecial cauſe 0 
Juſtification which doth extend to the place; as, it 
the Caſe of a Conſtable arreſting a Man, and o 
Officers for any thing done about their Offices 


or when an Action is brought againſt a Man for fit 
doing any thing under any Act of Parliament. 5 


'S 4 


. . . * * Y xe 7 288 * 8. 1 7 E A 4 | 
* Che Law of Crelpaſs; 
- e a , a | ; % - 7 ny r aac 2 8 


of Action did flaſt Ariſ e. 
Where a County is in the Margin of a Declara- 


. p 


it is well enough, for it ſhall be intended to be in 
che lame County which is in the Margin  aliter 
if it be in an inferiour Court, though the Vill be in 


Curie.*Crok. Fac. 95. Quarles and Searle. 


* 
. 


„ 


loſe my Service in another, I have my election where 


* 


parture in another. 1 Reb. 145, - 


If Treſpaſs be done in divers Towns in one Shire, 


& arms the Cloſes of the Plaintiff at H. B. and C. 
have broken. 1 Brownlow Rep. 196. 
| Treſpaſs for cutting uptwo Teſta, Anglice Flood- 
gates, in Staff. arg. the Water could not come, 
to his Mill in Cheſter, the Action, according to 
Bullwer's Caſe, is well brought. 1 Keb. 139, 145. 
Slaney and Egerton. sn. 9 

If one procure or command another to doa Treſ- 
paſs in another County, the Action ſhall be brought 
againſt the Commander or Procurer where the 
wrong was done. Dier f. 39. PI. 


9 


# 1 


paſſer, and carries them into another County, Adi. 
on ſhall be brought in the firſt County. Pia 


E 
Ai to the Time of laying the Adi. 


* * 
- 


%% Pleadings 


Litr. 282, 283. But generally tranſitory Actions 
are uſed to be laid in that County where the Cauſe 


zation, and the Treſpaſs is alledged to be done apud 
D. as doth not ſhew in what County D. is, yet = 


the Margin, yet he mult ſay infra Furiſdiftionem 
If one beat my Servant in 3 and 1 N 


to lay my Action. So of retainer in one, and de- 


' N they may be all joined in one Writ, (viz.) who v 
E0 


| IG ante ts: 
If a Man take Goods in one County as a Treſ- 


| 5 BE Vs: 3 ET 1 Ln ; : * 
As to the Statute of Limitations, vid. infra ſob 


„ 


33 
5 d 


* 1 
8 
5 
- 


pas the Parſon of N. was ſeized of ſuch Land i 


Tie wan bf Ereſpals. 
* Treſpaſs may be laid before or after it was done, 
Io it be before the Action brought ; as, if it were 

done the 4th of May, and the Plaintiff alledgeth 

'  . the ſame to be done the 5th of May, or the 1ſt of 

May, and upon Evidence it falls out that the 

' Treſpaſs was done before the Action brought, it?; 


* 


1 : 
2 
. * 


In Treſpaſs on the Statute of Monopolies, made 
An. 21 Fac. Plaintiff declares, That 13 Juh 14 


| Car. Proclamations were made of Wines, by colour 


of which the Defendant, 7 Fan. 20 Car. procur d 
the Plaintiff to be impriſoned, and that afterward 
the Defendants, poſtea, ſcilicet 14 July 20 Car, 
threatned the Plaintiff to impriſon him, ſo that he 


durſt not go about his Affairs. Per Cur. The poſtes 


in the latter place muſt refer to the time immedi 
ately precedent, and cannot leap over that, and 
refer to the time of the Proclamations, and the 


time brought in by the ſcilicer was repugnant and 


void, and the Declaration ſtands as if no ſuch time 


1 alledged, and good after a Verdict. Alen 


22. Sims and Gregory, © 


Bill is filed Hil. 18 35 and the Battery is ſup 


3 pores 20 Fan. 17 Fac. and the loſs of Service to 


per magnum tempas, ſcilicet a præd 20 Marci 
17 Fac. uſq; primum Martij Ellowing: which 
wasin March 18 Fac. and this is to the time after 


the Action brought, and Damages are given for the 


time after the Action brought. Per Cur. This i 
naught, and is not aided by intendment, or amen- 
dable ; for here the point of the Action is the loſs 
of the Service. Crok. Fac. 618. Hanbmy againſt 
robbie EE a OL Ew - 
_ Treſpaſs for taking his Beaſts, 22 Nov. 39 Eliz. 
Defendant juſtifies for Damage: feaſant in his Free 
hold. Plaintiff replies, long time before the Trel- 


Fee, 


die La os Tre 


9 


ne, Fee and of. Common for t oo Sheep apper ca ining . 
ere and 4 Nev. 75 Elix. lett that Land an Gemen 


eth to the Plaintiff for years, and ſo he put in his Beaſts; 
t of it's an ill Replication, for the Plaintiff entitles him- 
the ſelf by a Leaſe 4 Nov. 39 Eliz. which was long 
It's WY time after the Treſpaſs ſuppoſed in the Declaration 
Q Elz. beginning her Reign 17 Nov.) But 855 
iſſue and Verdict, it's aided per Stat. Feoffayl, it 
ade Bi being a miſ pleading. Crok. Elke. 722. Buſhwiod 
n,, dd EPS 
our Plaintiff declares, Whereas he was poſſeſſ d of a 
ar'd parcel of Land adjoining to a certain River, from the 
ard; 2 oth of May 29 Elix. until the day of the bringing 


rar. this Writ, the Defendant had the ſaid 2oth day of 


t be Moy ſtopt the ſaid River with Loads of Earth, and 
tes ſo it continued till the 14th day of Febraary, per 


ed. u, his Land was drowned. In arreſt of Judgment 


and it was moved, that the Plaintiff hath made Title to 
the che Land from the 2oth day of May, fo as that 
and day is excluded, and the Nuſance is faid to be made 
the 2oth day, and fo the Nuſance was before the 
Plaintiff's Poſſeffion. Per Cur. Though the ſtop- 
ping was made before the Poſſeſſion, yer the conti- 
nuance of the ſame is after, and a new wrong, and 
the Action lies. 2 Leon. p. 103. Waſbburn and 
5! CI OR RG 


impetrationis brevis (viz.) 14 diem Fabr. anno 17: 
whereas the Writ bore Teſte 12 Offob, anno 17. 
which was before the day alledged for the time of 
had his Judgment. 20 H. 6. 15. Be Ba 
In Tres aſs per quod ſervitium amiſit per longum 
tempus videlicet & ſpacium ſex mezs* tunc prox 
equer', and the Original bore Teſte within the fix 


udgmenr, for the [vide/icer] was more than needs, 


D3 ONE 


Treſpaſs was laid with a continuando uſq; diem 


he continuance yet the Plaintiff after 2 Verdict Yo. 


fix months; and after a Verdict, the Plaintiff had 


and it ſhall be taken to be out of the conſideration 


| Caſe. .. 85 


WO" in, taxing che Damages. Hob, x 284 
Hunt and Lawring. - | 

In Battery of 110 n the Plaintiff ſhall re. 
cover within fix years before the Action. Sir obn 
Lake's Caſe, „ cited 1 Keb, I 1. in Brad, ord's 


8 Court will take notice £ the day in a Tref 
to ſupport a Judgment, but not to deſtroy i i. 
1 7 e and Gregg. 

If Tre Daſs be ſuppoſed to be done after the AQi- 


on 1 5 it's not cured by Non cul, unleſs tbe g 
Judge will permit the Jury to find the matter ſpec 
ally, that the Defendant is guilty of the Treſpaſ7 
ſuch a day, which is before the Action N Im 

: Sider os 308. . er 
ne 

Pay 4 it ſpall be fail pretü, r ad ralencim C 


and where not. 


Tf the Declaration doth not y pretii for Fr 
5 Cattle, and ad e 2 for ed Cattle; Jud 

ment was revers'd . Stiles Rep. 182. De 2 Af 
. Browne. Yet now it's adjudged, that if pretis or 
ad valenciam be omitted, that after Fake eat Its 
aided by the Statute of Feofayts.  Siderfin p. 15. 
Uſher and Buſhel. So in Judgment by default 
x Keb.s 5 ; Taylor and Harde. 

Of Beaſts capt” fugat & imparcat” he ſhall fa) 
105 for that * implies he had gained a Pro 


| Argemtum cepit & afportavit, he ſhall not ſay 
| ga for the Money comprehends the Value: 
Pieces of Plate, alittr ; Auri tot Lab etl there i 
R ſhall be ſaid pretiz. Reg. 182. b. 
7 Treſpaſs quod 10 equos ceperunt 'abdu 
& fugaverunt, by which he loſt 160 Liads'd 
25 nat ſaying ad valenciam or pretii, and nd 
8 of 18 value 12 Horſes or Hay wel 


: 


FR ive pak I I TH Por * 
c. Is il ; "after à Verdict it might have been oY 

re- good. 1 Keb. 248, 257. Fenn and Driuer. N 

obn The Declaration is, pe pedibus ambulands, without 

rd's ſaying ad valenciam : Yer eee 3 

ir ⸗ Log Sider few Trin. . Car. 2. Hardy and 

Tayl ; 1 . 
Tr 1 1 May 2 r elanſtite F „5 
git pg wa & ys & aſportwoit 20 —_ 

5 rear ter? & fo ſfolivalor 40 8. RG ah Dt 
preſſiow pred quoad foſſian . & eſpoi 1 

terre & ſoli præd 3 Moi 701 0 ow 3 


*I 


uni tune pros ſequen | Jud „ 
2 f E eg ee WR Eau, Ss 
entire 3 an ill, becauſe Niere 4 1 
not any value of d 8 il taken away during the 


nd Fl, 


— 


and. 2 e 92 


vi 7 is 1 in het 
Aſſault, and entring into his Houſe, and takin 
Goods, and is not aided by the Statute of 7 = 
Grok. Fac. 443. Taylor 2nd Welſt ed. but bo aided 
by the Statute 16 & 17 Car. 2. cap. 8. | 
Defendant pleads to the vi & armis Now cab, 
and faith not E de hoc, &c. it's _ and the 
Plaintiff ſhall not take advantage of it in demureer 
2 ſhewing i it. Side fi pag· 216. "Thacker's N 


In Com? Band the firſt Declaration ad not con- 
tain vi S arms, the ſecond Declaration after the 
Imparlance did. It was Exror. For the firſt Decla- 
ration is moſt material, and ſo the firft Declaration 5 
quod cum he aſſaulted, was Error, though the ſe-- 
cond Declaration was 2 Roll Rep. p. 197, 
Foord and Foy. Ones ac. 536. meſme Caſe. Fo a 


D4 „ 


* 


ö 2 — 


| fay 1 7 Per Cur?. 


may be a Strangers Goods. 


And ſums them up 


| WheLowof ei 
nut be ad 


and hor ih, 8 
tw 1 Plaintiff in bis 25 ration, 


> for Goods, the ion 
of the Goods inthe Plainti 
g; as, cepit, &c. tres Ns 
nglice Sheayes, Gpfins querentis) 3 4 303. 
3 s Caſe ; and fo the Timber (i . . 
NN Rep. 53. Wood and Salter. If one 


13 reſp 
fo lay he 


eclare that 


the Defendant Equum cepit a perſona queremtis, and 


faith not Equum ſuum, it's not good. 2 Crok. 46, 


m. 36: 1 Brownl. Rep. 192. Purcell and Bradley. 


Teeſoaſ for taking a _ 1 7 and doth not 
This i fl in euſtodia ſug 
exiſten? were ſufficient. 3 Kb. 5. . 100. Gelent's 
Caſe. Treſpaſs for entring the Plaintiff s. Cloſe, 
755 ſo many Cartload of Corm Hay, &. not 
. (1 dan Querentis ) cepit & tee it's 
in Simm s Caſe, Treſpaſs © breaking the 
Platt Houſe, and taking away divers Goods, 
and not ſaid ſus, and 7 7. was ſtay d: But 
in that Caſe, had it been ilid. cre cen, it would be 
intended ſua; but „Sus. earetat, it's ſevered, and 


e was arreſted. 


3 Keb. 524. Helland and 


Treſpaſs vi & armis for taking the Mare 5 15 | 


Luerentis necnon ban & carols ſequent (5 
| up, but doth. not ſay they were the 
Goods ipſius Quer. Defendant demurs thereupon; 
and reſolved the Plaintiff may have Judgment for 
the Mare, and releaſe the Action for the ve reihe 


| e Cutforthay and Taylor. 

| reſſ 30000 ng his Soil, and carryi awa 
240 . Soil 11 faid not if arrying i 
ill. Brewer's Cube, 0 cited. n 


7 hy 


KS eres, it $ 


in e in 
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oe Law of Creſpats: 
In Treſpaſs by Infant per Guardian: for cuttin 


1 (and faith not whoſe, nor in whoſe Poſſeſſion) 


and for carrying away the Wood of the ſaid Plain- 
tiff. Per Cur. this is well enough; eſpecially Not 
Guilty pleaded to the cutting. | 2 Kl 24. 
Fames and Fame. | 
' Treſpaſs for taking a Hook, and faith not Ha- 
mum ſaum, and ſo hath not ſhewed in his Declara- 
tion that the Hook was in his Poſſeſſion, it's ill. 
But the Defendant pleaded a Way over the Plain- 
105 Land, and the Plaintiff endeavoured to cut 
his Harneſs, and he took the Hook extra Poſſeſſion 
of the Plaintiff; now the Defendant's Plea hath 
Gi the- Declaration good. diderfin 184. Brook's : 
e. * m_ : 
In B. C. the Writ wis, Bona & Catal flame 
pie, and. the Declaration was unum Bovem withoue - 
ſaying ſuum, and beld good in the Common Bench, 
for there the Wit is parcel of the Declaration. 
Siderfin p. 1.84. Brooks 1 and fe. 157 —_ 
and. Prixchard. 


of — between the Writ and Declaration. 


The Writ was, Quare Clouſum freoit, and the n 
Plaintiff declares of divers Cloſes, per Rolls ils well 
enough; for the Word, Clauſum is Nomen 7 


| gregativum, and may contain many Cloſes, Sts 


Rep Burrel and Lancaſter. 
lo the Writ it was, Bona & Catal cepit, and 
the Declaration was , (videlt.) unum Diſcum 
Plumbi; after Verdidt it's aided per Stat. of Feo- 
fayles, for for that part there is no Original. Lit. 
Rep. 311. Furner on Diibery. Vide a Cauſe ſome- 
what like this in inch Rep. 35. Gell and White. 
The Declaration was, Quere Vi & Armis Bona 
& Catalla ſus ceperunt (vix.) tertiam partem 
unins Dine; ir 8 
. Diſh 


| Law of Treſpaſs, | 
Dith of Lead Oar. This was thought a FE 
petween the Writ and the Declaration, and the 


Declaration is contrary to it ſelf: For if in @ Re- 


plevin the Writ is de Bons & Gatallis, and his 
Declaration is of taking an Horſe, this is not good: 
Yet irs aided after a Verdict per Stat. Fac. 1. 
The Bill is againſt fix, and the Declaration 
_ againſt ſeven; ; this is Surplulage as to the Seventh, 
| becauſe there is · no ſuch Per ang and good for th 
de Wr rp the Treſpaſs bs be do 
* Writ ſu reſpaſs to ne 
H. and e Be ſuppoſed the Tres 
Seb pad BE d-afX Verdict the 
ment was ſtayed for this Variance. The 
Difference is, where there is no Original it's aided 
+ by the Stat. 18 Elix. Aliter where there is an 
U and this varies from the Declaration. Cr. 
Elis. 121. Everard and Green, Cra. Fe. 664. 
Henay and Thorſt. 
In T B. the Plainif dect * Bat done 
1 May, to his Damage of 40 J. The Defendant 
imparſes till the Jo minke" at which _ 
the Plaintiff declares of done 2 
the ſame Year,(and upon 5 Roll it is not * 
her alias patet) and Damage 1001. and on not 
uilty, Ju gment pro quer. The Court inclined thu 
it was well given in C. B. che firſt Declaration, 5. « 
before the Imparlance, is the chief . 2 
227. Millward and Maby. 
In Treſpaſs, the Writ was, De Clauſun 
Fregit, and the Count was, Quare Clauſa fregi; 
und for this Variance Judgment was reverſed: 
The Treſpaſs in the Declaration was ſuppoſed 
to be in London, and the Writ was directed to the 
Sheriff of Middleſex. N Variance was held to 


de Error, Cro. 479: Pollard and Blight, 


for it'sa vicious Origidal, t had it Been by Bill 


it had been aided Oy A for thi Bi os 


deen bs no o Bil at all. Cro. Fac. e. Calt 1 
and Cul EEE : 
in 1 ac. - 664. Hesndy and Tor." 


of certainty as to Words or Things, the Nt 
Kinds 2 4 Nande of ther in N | 


"T Clauſum fregit, & : 
* e Tf oye fur 


44 1 
moved in arreſt, That the Declaration was nor 

ood, becauſe hedoth not ſhew the quantity of the 
N and ſo uncertain, as in Playter's Caſe, Bur 
it was adjudged good becauſe of the many Preſi- 
eee Co. Fac, 

Vat and Jilſon. But this is no great Sq- 

to an inquilitive Mind. 
Plaintiff declares for taking away fox Mares and 

Weng „ and ſhewed not how many Mares and 
Colts particularly, and Verdict pro 
nil i per Billam. Stiles 416. 
Dickinſon. 
Declaration for raking Cattle, or Cheeſes, or 


fon and 


is uncertain. 3 Keb. 50. 5 
bor) fi Go Diverſas Teftas C4 _ 1 7 | 
wer. cepit, it's nat or the Un- 
he; 'as Tra for an Heap of Stones, 
„„ been good. Palmer's 
Treas for entring his Houſe and ling divers 
Goods, & inter alia, unam parcellam penſars 
Lanaris (Arglice a Quantity of Woollen-Clath) 
xoſed i after Verdi Be 5 and entire Damages, _ 
o the WY ment was ſtayed for the uncertainty of the 
Id col city, what it Is. 2 Lein 195. Wade and 
ght, | Haltber. I? TEE 


2. x 6 x 4 4 * a 8 . 
q 8 * 
* _ I : ? 
5 = * ; 1 * 7 x £ 
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| f 3 * # ö 9 0 1 4 = a3 
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pe . 
1 
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a 


er. but 


Pulls Equines, not ſhewing the Kind or Number, - ; | 


Straw ; and it appears not 2 they be Horſe. 7 
Loads 5 


1 25 moved | in arreſt of Judgment, That no particular 
Action for the ſame thing, this would be no Plex 


for raking his Cloſe: But as to the other, the 
Declaration was inſufficient; becauſe not expreſſed 
4 Trees. 1 Ventr. 5 3. Tomlinſon 4 K Hun- 


| Pttias Marbemij cepit, che. Judgment by 


| Chow of cee 
1 A. 10 Kind or Species. i 8 70 De 


De oſvereations of Bearns, Scales and Weights, not 
and doth not ſhew what Weights; and ill. Feile Ca 


p. 354. Webb and Waſhborne. 3 ane 


An Action for taking away two Trunks with | 


Cloaths, and faid not what Cloaths ; and yer. held 4 
good. Stiles Rep. 354-\Yet there adjudged Tre Wu 


paſs de aſportatione of five Locks and Key, it's ill. Wor 
Stiles ibid. he 
Plaintiff declares of — his Cloſe and. eat: 


| Ing his Graſs cum quibuſdam Averijs, and ſaith but 
not what Cattel ; per Rolls it's good enough, eſpe- Ni 
| cally after Verdi& : Far this Action is brought for 


Stiles Rep. 170. Brook and Brook. 
Plaintiff declares for taking away forty Loadsin 


or Cart- per. Glin. it ſhall be in- 
tended Cart - Loads. "Stiles Rep. 466. Lon 


and Wilco. ate 


Treſpaſs quare Herban & Blade cepit ; ws 
Grain or Species was expreſſed. So in a new 


in Bar by Averment, which the Court agreed; 
yet the Species 264 Fy 125 in Evidence. 3 Kh. 
. 42. Maſcue and | 
Treſpaſs quare 2 pa egit, 6. Arbores ſuc. 
ad, ad walentians 10 J. B Ton 
red generally. The Plaintiff prayed his Judgment 


Tres paſs Quare Claiſum fregit, & diverſa 


fault; ; open the Writ of ha returned, the uct 
Judgment 


U 


ce La of Treſpaſs; 
4 N * 2 
IE , ; , 4 


tion, 2 Ventr. 262. 


Treſpaſs Quare percuſſit dccipitrem, ind doth. © 


» 


not ſay what kind of Hawk,” yet it*s good. Cro. 

le Car. 18. Sir Franci Vincent 's Caſe; it is but one, 
and not like Playter's Caſe, F Rep. 

ith Bl Treſpaſs for entring his Houſe and breaking 

eld 


duas Ciftas, and for * diverſa genera appara - 


aum in Cifta prad. an 


liver ſa genera 4 


at- hey lay, they are reduced to ſufficient certainty; 
ith but becauſe it was in A pred. in the Singular 
ſpe· N Number, it's altogether uncertain. Allens Rep. 
for Hill. 2.2 Car. 1. B. R. Vincent and Furſeyx. 
; Treſpaſs for carrying yu ten Pieces of Tim- 
s in per, is certain enough. 1 Reb. p. 34. Walcott and 


| Hef for taking and carrying | away eight 


rended Humm. x Keb. 4.3. 


ul 4.10 Words and Anglices, 
new . „„ 
Plea Declaration for taking away quinque Inſtruments 


xd; urea, Anglice Fetters, it's naught j there being 
Kel. pr oper Latin Word for F etters, vix. Compedes, 


Tompkins ' Treſpaſs was brought Je 100 


Declaration pro uno Pullo, intending a Colt, 


0 quoddam Inſtrumentum, Anglice a Grid- 
ron, is not good, becauſe the Latin imports no 
uch thing; if it had been quoddam Inftrumentum 


en. though the Words 
atuum are too tincertain in 
hemlelves, yet being referred to a Chefſf wherein 


Firkins or Pots of Butter; after Verdict it ſhall be 


ards Panni Pendent. Anglice Hangings, and 
adjudged good, though Periſtroms ſignifies Hang- 


ot Sea. though there had been an Anglice with - 
. 


Ferreum 


nd the Office of an Anglice is to help Words of 


. ng ſtayed for the uncertainty of the ' 


3 | | | 5 
1 We *  Ferreurn it had been good. Siderfin. p. 60. Elli 


and Yerrow. | Inffrumentum Ferri, Anglice an 


Treipaſs 


Warner. 


 ' rortiouſly faken, and liſhech this, if the Lata 
word had not ſuch Signification with the E li 


| of the Plaintiff doth appear to the Court, th 


But when there is a proper Latin Word to expre 
the thing taken, if the Plaincif declare by N 


Williams (but Pepham thongs this too nice anl 
to tend to the Subverſion of divers former Judy 


a Crowof Iron, was adjudged not good; de. 
| Treſpaſs pro decews Caponibut ( Anglice Capon 
er's Caſe, 9 Car. 1. adjudged not good. Stil 


| Rep. 64. Pool and Coply. Unum Lenat (Arngli 
a Mat) and there is 45 ſuch Word as 2 


: * : 1 & 5 * en ITY 
: 3 » - V. 72 4 my * 
x x 7 — 45 . 4 
v 4 
£ Py 4 £ | 5 
a * 8 * . K 
« — Naa 

a . : , N A. A *..— N - 8 
5 2 8 5 D X | : * 


( 
Horſe-Lock, is ill. , Stiles Rep. p. 327. : 
| for taking Goods, the Plaintiff counts 7 
de una Satggine, Anglicea Frying-Pan. Verdid X 
ro Luer. \ It was moved in arreſt of Judgment, I 
3 it ough to be Sartagine: But it was ad- 
P 

el 

pi 


judged pro Quer. for if Satagine ſignifies-nothing! 
an no. Damages was given for it; and the Difte 
rence was taken where the Word ſignifies another 
thing, there it is ill; but where it is inſignifican 
there ic doth not vitiate. Reym. 15. Smith and 


When a Man expreſſeth in Englith à thin 


it's. not good; but if he declares . 


word which had not any perfect Significcation, ye 
upon the Engliſhing of this, by which the meanin 


Plaintiff ſhall recover, and the Jury ſhall be inter 
ded to give Damages according to the Declaratia 
in Latin, not having reſpect to the Engliſhing 


Word it's not good per Fenner, Yelverton ail 


ments) therefore a Treſpaſs de ane Hama (Angi 


S 


ruca cum apparatu is good. 
& Avibus Domeſticis (Anglice Poultry) in 7. 


Rep. 37. Barker and Martin. Cepit & aſp 
vit decem Coria (Anglice Hides) . ket, 85 6 


57 


4 
of 


of 


Ui Cor. it's all one 1 — 
Damages given for it. For taking away anus 
Aufm Ferreum, which ſignifies nothing, pe 
$a Cur. then no Damages are given for them, tos 
aa Sede ( Anglice Porhooks) is good. - Stiles 
44 reg ls pro quinque petiis Stammi (Angle 
n Pewter-Diſhes) per Rolls the Anglice is vqid, and 
its then the Latin is good, and it matters not what 
chat pieces they be, for it is ad waleations, which 
makes it certain enough to the Jury. Stiles Rep; 
an 102. Levinz and Gamble. "Treſpaſs de ano E- 
u e oy good enough. De Equo & Ephipio ad 
valentiam, it's good enough, and goes to the 
whole. 2 Keb. 483. Hill and Crafhaw. Treſpaſs 
of 4 Bovil. vocat. Steers or Bullocks, the Engliſh _ 
was void, and Judgment pro Quer:—3 Keb. 646, 
650: Wood and Withers.” TS. „ 
Declaration that the Plaintiff took away decem 
Velamina (Anglice Coifs) Pilum a Cap, decem 
Colores E Neck-· bands) de ano Inſtruments 
(Anglice a Plate for a Jack) pro uno operimento 
(Anglice a Rale). Per Rolls, we muſt not be too 
curious, and therefore a iption with an An- 
glice may ſerve, ' Stiles Rep. i 15, 313. Llogd's 
Caſe. But for Quoddam Inftrumentum Ferrei (An- 
= a Gridiron) Judgment was reverſt. 327 
files. | "Ro OI ik | ou 
But I ſhall cite no more of this Stuff; if the 
Student cannot find a proper Ward, let him coyn 
one, or make an apt Deſcription. 8 


# — x 1 
1 * . þ % 9 >. # 4 * 13 $ ®* 4 K 
e (s'Averment. © 
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In Treſpaſs V3 & Ames there mult be an ex- 
lag dere was ſuch a Force. Stiles b. 353. and ſo in 


ene. 


*. F Dios and Bares Caſe, Sriles p. 133. the Decla- 


my - | = 
had been left out; ind ſo ns 


Evidence ſhall be for other Matter than what i 


Ceela et Treſpaſs _ 
ration was, quod cum, c. which was no direct 


Affirmative, and judgment was arreſted. So in fi 
Treſpaſs for an Aſſault, the Plaintiff declares, Mc: 
| quod cum the Deferidant ſuch a Day and Year Nc 

aſſaulted. the Plaintiff; the Declaration is erroneous. 

3 Crooke' 507. Burſer's Caſe. 2 Bulſftr, 2.1 5. and WW. 
by Sandirs, quod cum in Treſpaſs makes it naught NN 
es erdict, and that a general Denturrer to MMP 


ſuch a Declaration is ſufficient. Neither is jt. good 
in Battery. 80 1. Reb. 130. Shepard and Tomy- 

Eins. Vide this Point of the quod cum, &. well 
argued and refolved in 2 Bulſt. 2 14. Sherland and 

Of alia Enormia ei intulit bow to bt etended. 
- Treſpaſs quare Clauſum fregit &. alia Enormis 
_ eimiuls, this difference was taken neatly ; When 
Damage ariſeth ex turpi Cauſa (as for Injury done 
to the Daughter of the Plaintiff under Colour of 
Marriage-Courtſhip) it may be given in Evidence 
upon ſuch general Declaration of alia Eummia; 
but in all other Caſes of Treſpaſs, the ſpecial Mat- 
ter for which Damages ſhall be given ought to 
be pleaded; as "Treſpaſs for taking an Horſe, no 


expreſt in the Declaration. Siderf. p. 2.2.5. Mick 
16 Cor. 2. B. R. Sipporn and Balſet. 


Add tunc & ibidem ben, expounded, =» 


Plaintiff declares that the Defendant 3 1 Maj 
13 Fat. apud London. in ſuch a Parilk, affaulted 
him, and adtunc & ibid. beat and wounded him, 
and a Bag of the value of twelve Pence from the 
Plaintiff with an hundred Pounds in Money therein 
took and carried away, & alia Enormia, Ot: 
and doth not ſay, tune Of ibid. cepit, Oc. and * 


- 


time 2a of the 227 A 
tc. but per Car. it's well enough; for (Et) 'acs 
couples it with the time and place of che T0 5 
Cro. Fac. 43. Tajlor and Welſead, Be. 
„ that the Defendant I 
Aaguſti aſſaulted him, omitting tte 85 Wa * 
Megs though the — on the Wa 
dell was pere, and Judgmenr given far the 
Plaintiff; but it was adjudged to Be Error and vor 
amend; ble; 2 Rolf Rep. 151. Bicroft's Caſe. 
The Plaintiff declares agginſt two Defendanys ; | 
gainſt one of them for an Aſſault and Batter 4 
nd a gainſt the other foy taking away his Ga | 
ey Cn the two Defendants cannot he Join, ta- 
ther in one Action, becauſe the Freſpiſſes 1 — * 
vyeral Natures and againſt ſeveral Perſons, ng 
be eur cannot plead to this ee Sees 
7 pI Cutſworih's Caſs, - 
7 — paſs of 2 Judgment in Hull-Court, the 
ſe was this; the Plaint was entred 17 "Dev, 
ene ! . & AA. and Proceſs returnable 24 prox. "Car, „„ 
$ Jan. at which Court the Plaintiff counts that 5 | "2: "ol 
e Defendant ereRted an Edifice there, „ 
t we Lights in the Plaintiff's ancient Meſſugge were . 
, No Fupar, & obrutE. wſque Levationers querels'& 
at is thus Le The Defendant there pleads Now 5 
and the Cauſe eontinuig there until 7 Maij, ä 
i then it was removed by Habeas Cor 8 
tiorari in B. R. & ſuper bob alterior celſh 
eadem Curia ceſſavit, and 14 alter is entred tfierg 
ea ad. Cur, Villa predith. tent: coram Maj ore, 
Mai . and faith not at what Day. Comes the Plain: 3 8 
ultel F and brought a Proce dende, and Trial there ih 
him, and had, and Verdict i and Judgment pro Quer, 8 
m ther aſſigned, that jt appears by the Recard that 
neren Action commenced 17 Des. when the P! 
5 __ and the Declaration: was not eil che 
Met ny and ew be . of rhe gan 
By ktinnanes 


os 


e Cbe Lum ot reſpal 
[EP abs. of the Nufance adbuc, and 6 counts far | 
Damages after the Suit commenced, and ſothey are 1 
iven by the Jury generally, and by it for mor - * 
dime than they ought to have done. Bur a 
Cur. adbuc in the Count refers to the time in the 7 
Plant and the Count and the Plaint to this Pur- - 
& are all one; and the Preſidents are adbuc de. f 
15 adbuc Ainet, nondum ſol vit, in caſe fat * 
ping a Way; by which adtunc & adbuc he B 
485 Way. Co Eat. 11. b. 13. a. 14, 1% + 
3 Levinx 345. Carter and Cantborp. = 
In Treſpaſs in the Common Bench the Declan 


tion muſt be,  Artachiarus ee ad reſpondend. if i b 
be Summonitus it is but Form, a ene he 


— 7 - >_> — * _ 
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| Var. 1 C ee 2 Cro. 8 Fs * 157 
17 © Ir. in Marr. ec „ ON KT 
9 ee. . Vie: Ami. Po 4 


"oh ; A * ; 75 : 41 „ tra 


1 King? 1 Bas, | 
Frs of Declarations in 4 85 Common Pleas, ſhe 
: - : 17 hs - 3 Exchequer. 
Modus Intrandi 377» 378. 


— „1 


en 

1 Planet need pot 1 145 any Title in l = 
Declaration in Are, the ſame being a Policy 4. 

ry Action; as Treſpaſs quare firnum ſuum ceji 00 
he need not ſay this y was F 'ythe belonging uM... 
his Farm, — if hedoi it's Surpluſage; but it i en 
do make a Title in the way of Evidence, he ougi his 
then to purſue the ſame and make it e 2 U i 
hal 


188. Walmors and * 1 0 
| — 


1 

In 
a wb the Defendant Ele l 5 
} Estr. 615. 619, 3 Co, e A” 81 7 


107 er 
1 * . 5 
33 FI . * Ties 


ebe G bog the Defendant fomul” uns Uxore: 
| "Shawl cum quiodam J. 8. clan um 
and of the Plaintiff's own ſhewing it appears * | 
Action ought to be brought a rainll another * | 
named in t e Writ; yet if Ver & pals it a a Fe 
fayle. If the Declaration were cam quib Low 
aliis ignotis; it's good. 1 Leon. 41. Henly and 
Broad. Stiles. p. 10. Barker's Caſe. It may be 
the Plaintiff cannot. arreſt the other Treſpaſſors, 
and will doit when he can, and he may well proceed 
againſt them at divers times as he can take them; 
but if he have Satisfaction from any one of them, 
„ proceed N ** of the reſt. 14; 
#01 85 

But if in Treſ ſpaſs ag inft one, who pleads chat | 
the Treſpaſs was' 90 5 y himſelf and one B, ta 
whom the e Plaintiff hath tested, and the Plaintiff 
traverſe the Releaſe, in that caſe, foraſmuch as the 
matter doth not appear upon the Plaintiff's own 
ſhewing, but comes in on the part of the Defendant 
and not denied by him, the Declaration is good 6 


Action ſhall not abate. Hobart p. 199. RE, 
If a Man bit an Action Trefpali a; aga inſt 
A. quod ipſe fimial cum B. & C. did the Tresbas, 
and 2 not 1 them all, his Writ ſhall abate 7 
Jas if four commit a Treſpaſs (which is in its nature 
joint and ſeyera 5 yet K the Plaintiff, will bring 
his Action a one only, and declare that he 
with the 14 three did he Treſp (8, his Action 
age abate, it appears of his own eving, Hobart | 
b + 199. 2 
Treſpaſs 3 againſt +, A = A als not na- 
ming them, is rx Stiles Rep. Tec Ti 28 Cale, 
20. N ud _ Es; 


1 


: 
> 6 8 
f & . 7 is. 
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jo. 
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** 


[reſp 


enough, 1 Leon, p. 41. Henily and Broad, and a: 5 


5. e. moved for the e 
named in the ſimul cum being a material Witneſs, | 


7 Re 


bat a Perſon 


was proved againſt him, he 


Keeling, if nothing 
might be a Witn 
Form̃ of a Declaration in the ſimul cum, wherein 
the Place is expreſſed where the Treſpaſs was 
committed, according to a Rule in Court. Mod, 
W 


3 


| Contindiando. 7) 
Diſſeiſee ſhall have Action of Treſpaſs againſt 

the Diſſeiſor, and recover his Damages for the 

firſt Entry without Re-entry ; but after Re-entry 


| he may have an Action of 'Freſpaſs with a Cont 
 #xando and recover as well for all the mean occu-· 
tion as for the firſt Entry. Co. 7. 0 . 
od or 


Bur if che Eſtate be determined by Act of 
Limitation, he ſhall have his Treſpaſs with a Con 


| pinwendo Without Re- entry. 2 Rolls Ar. 550. | 


_ Treſpaſs quare Clauſum fregit 20 Funij, Ani 


f 3 Jac. continuando until 6 Nov. Puis  getieral 


Pardon pardons all before 25 Sept. yet the Entry 


(after Verdict pro Quer.) was nil de fine. quia par- 


donatur; for the firſt Entry in the Treſpaſs being 

only vi & armis, this being pardoned; all that de- 

pends upon this is pardoned ; for the firſt Entry 

makes the 'Treſpaſs, and the continuando qubad di- 

paſturat.. is added to increaſe Damage. Telv: 5 

126. Strickland and Thorr. 
Treſpaſs for breaking his Cloſe, ſpoiling his 

' Graſs, turning up his Soil and 200 Poſts in ſo 
fixas eradication. & abcarriation. continuand 
tranſpreſ. pred. uſque ſuch a Day after, and upon 
nom cl. Verdict pro Quer. and enters Damages and 


con. 


4 


Judgment pre Quer. and Error brought becauſe no! 
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When the contim is of the Treſpaſs pred. generally, 
he and the Treſpaſſes conſiſt of ſeveral parts, and 
of ſome of them a continuando may be, and of 


- "WM ſome not, the contin. refers only to thoſe of which 
in a contin. may be, and not to the others; but if the 
/as 


3 Levinz, 93: Gillam and Clapton. 
Treſpaſs for Piſcation in his ſeveral Piſchary, 
and taking 100 Buſhel of Oyſters at one Day, the 


off {Miaiver fe diebus &) vicibus until another Day gas- 
the aun Upon Not Guilty, found pro Quer. and 


tire Damages given. It was moved in arreſt of 


innamdo, not. exprefling any certain Quantity, 


itious. Judgment quod. Quer. nil cap. per Billam. 


r Z. Jones 109. Hevell and Reynolds, 
un Treſpaſs by x n and Beaſts with a continnanda, 
eral end Verdict for the Plaintiff, and Damages pro 
ntry Nranſgreſſons predita; it was moved in arreſt of 


3 

eing Vith a continuamdo; yet per Cur it?s good after a a 

t de · Verdict; and Damages ſhall be intended to be 
ntry Niven for the 'Treſpaſs which may be with a cinti- 
dd. * Siderf. p. 379. Pave and Brown. | 

5. „ Treſpaſs for caſting in Logs into the Plaintiff's 


#% 


bals, and taking away 40 Loads of Coals, and 


” 1 , ? 
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continuando had been particularly of the Poſts, it 
would be otherwiſe : and Judgment was affirmed. | 


Piſcation, Caption and Aſportation of the Oyſters 


Judgment, that the Declaration for the Caption 
nd Aſportation of the Oyſters was ill in the -- 


herefore the Damages entire made the Verdi&t + - 


udgment, becauſe Treſpaſs by Men may nor be 


loſe, continuand. Tranſgreſſomem pradiftam ; 
Fhich may not be, it being the Act of a Man; 
dit*s not like Beaſts which continue on the Land: 
iderf. 22.4, 249. Lichford and Elliot. 1 Keb. 
In Treſpaſs for breaking his Cloſe, . | 


id the Treſpaſs 1 July 14 Car. until No. 15 Car. 
th a continuando dioerſis Dieb & Vici; 


A 8 the 8 could prove no 3 5 fo 
could recover no more but for the firſt Entry, and 


the Treſpaſs be at firſt laid to be done the firſt 
Dax, the cent 


dcn Lew of of Tretpats: 


nothing for the Coals taken away; but that is 


diſtin&t Treſpaſs, and a new Action lies. At a 


Trial before Judge Henden. 

Treſpaſs with a continuande for 500 Year it's 
not Error: he ought to have pleaded the Statute 
of Limitations, Sider fin p. 253. 

Continuando tranſgreſjjonem predid. quead of. 
port at ionem bordsi pug gran. pred. from ſuch a.day 


to ſuch a days i it's Error; for ſuch a Treſpaſs may 


not be with a continuam do: but if it had been con. 


5 tinuand. tranſgreſſion. predift. without enumers- 
ting the Treſpaſs, it had been good: yet after a 


Vene it {þall be Surpluſage, and all the Dams. 
ges ſhall be given ray the Entry reſidue. — 
15 Mich. 20 Car. 1. Butler and Had 2 

This Caſe of Butler and Hodges is well 8s e 

x Levinx 210. the Plaintiff lays the Treſp 

firſt of April of the taking ten Loads of — 

ten Loads of Barley, ten Loads of Oats, contins- 


ando the faid Treſpaſs from the firſt Day of April 
5 5 the firſt day of Zune, It's Error; the Treſpaſ 


laid hat he took them the firſt of 4p pril, and 
fo 2 in one Day, the continuando is ill; ber that 


Which is done the firſt of April canubt be done on 
another Day after: but he ought to have declared 


for ſo many Loads taken and carried away at one 
Day, and ſo many at another; and / hic heut and 
Elliot's Caſe, 16 Car. 2. was cited; but Judgment 


| Was affirmed. And it was res JH "That ter in 


Whichcot's Caſe Judgment 


it was agreed that for den 71 a Grate e which 


is to be done all at one time, and the killing of a 
Horſe the contingendo is ill: but of divers things 
which may be done at divers times, as here; tho; 


/ fel. make a diſtribution of 
I, 


„ chi dneO wo Ws Daz OY 

another ns the. _— and fulgmenr was 
" Treſpals quare l and dep, 

his Graſs, and ſubverting fog md — = 

fixed, and carrying them away. Trani 

e continuands to the exhibiting the Bi Ver. 


al. that the continuaudo was impoſliyle"ad it is 
ay aledged. Ergo entire Damages being given, the 
ay Verdict is vitious in the whole. But per Car. the 
on- Verdict aids it, and that after Verdict che conti- 
ra- i unde ſhall be applied only to the depaſturi 

rand ſpoiling his Graſs. So was the Caſe of Zecb- 
n. ford and Elliot. Vide ſupra - 

erf. Treſpaſs for ſpoi 

ge, KALE — þs Alas & ee 
op for two Years 5 be a continu- 
; the i ance- of ſuch a: Treſpaſs for fo long together. 
at, WI 2 Rolls Abr. 549. 8 e 4 e * 
inn Na ier s Caſe. : 

Barly may be wich a — 10 vid, 2 ITY 


Conti 1 . in Treſ quore Cl 
ſum fregit or Domum fregit, and 05 of an Horſe 
or Trees cut. 


"Treſpaſs with a. violins for * hundred 
Years, and it is contre pacem Domini Regis nunc, 
where the Treſpaſs was in the Reigns of (eyeral 
eee Yer it's not Error. Siderfe p. 25 . 


wich a conrinuando, a Pre 2 

Com. ns a. 38. b. 
Narratio por — & Legs t nee 
avec aver. eum continuanda u reer 
Billa. A Sanders 24. E N 0 | | <A * 


* 0 
* 


Luer. and Damages entire. Moved i in 


* 


. 1 2 * "Y 7 9 as — 
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Beaſts, with a continuan 


2 „ 
a continuando. 1 Rolls Abr. 549. a 


5 2 a predifto primo Septembre to a Year 


ah; Cateiby and Daniel. 


Ci or — hap thess is no ſuch continu- 


De tor: Cloſe 8 ſpoiled 
Fedibus ambulande, and for depatturi been 


until che Bill exhibited: 
3 Sanders 1. Pp. 24. 5 5 
. eee eee Garner: 
* Treſpaſs de blees in Hedis ay i 2 


A Treſpaſi of Goods carried away may be with 


A Treſpaſs quare equaty cepit may not be with 


Tonk Toons ts Pen 

ve the re s 

nar poet after he could prove, and vas Nonſuit ata | 

Frial before Judge | 
Treſpaſs is laid 1 2 — the fad 


Deer eee. 


after, This being but a Miſtake in the Aggra 
vation of Damages, and the main Trefoas Bas, being 
tried, the Court conceived it well enough, a 

the Damages ſhall be intended for the principal 


91 


Entry, the other being repugnant and impoſſible. 
| 2 Keb. 407. Pain and Bro- mn. 


Ne Sie Map, contimmends 
the zoth. Defendant juſtifies the 26 May for 
way to his Common, 46d ſaith nothing to the 
pry bee it's _ _ 2 becauſe the 
princi being anſwered, Cont ina · 
ando is but for A n of Damages. 2-Kh, 


the Evidence jt is not necdful to 

Re-enty o the Action be brought 
Treſpaſſor, as it muſt be where it is 
as Feoffee of the firſt Treſpaſſor. 

2 5 s of throwing down Hedges with a con- 

0 is good: though of breaking a Houle ar 


prove a 
the firſt 


ance 


" Chet 1 awof u bn 


inc, FED 8 one 1 255 3 ke, 
250. Roſe and King. 

The Plaintiff det uſque 
dim impetr ationss amen wi) « the 18th Day 
of March, where the Te 3 \Defendan was the 
ſecond Day of Fanuary:: * | 
to Iſſue, and fänd for the Plaine, this 
PT 1 

It appeared not by the continuando how Hai 
the Treſpaſs continued, Hindbam it is diverſis . 
dicbus & wicibus, and the continuance: is but in 
vation of the Treſpaſs, and the Action it ſelf 
or the firſt Treſpaſs, -which is 4 Ori iginal. 
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Having ſet down ſeveral general © Note; 


about Declarations in Tr eſpaſs,. 1 pal 


now come to the particular ſorts of Tre. 
 _ paſſes; but before I do that, I ſhall ſheu 
wat Perſons may have Treſpaſs. and for 
what, and againſt what Perſons this 
Action may be brought and for what, ani 


. bint at the Pleading thereon,” and ſubjoin 
a Reference to Prefidents of Writs or 
particular Declarations appliable there- 
"ns, ER. . 


Mat Perſons ſhall have Treſpaſs, and for what 


Baron, Baron and Feme. 


Man may brin an Action for the Battery of 
| his Wife, and the Wife not be joined with 


him. 2 Rolls Abr. 556. 15, 16. 
Battery againſt Baron and Feme, the Defendan 
appeared in propria Perſona, and the Wife was i 


cuſtodia, and fo the Plaintiff declares-againſt them, 
It's not good; for the Husband ought to put in 


| Bail for his Wife. Stiles Rep. 216. Maibdit. 


Treſpaſs of Afavit, and Battery, for that the 
Tetendant did beat, aſſault and wound the Plain: 


tiff, nec non for that he aſſaulted and beat the Wife 


of the Plaintiff, per quod Conſortium Uxoris ſus 
pur three days amiſit. Per Cur. the Action is 
well brought by the Husband; for it is not brought 
in re ſpect of the Harm done to the Wife, but tis 
brought for the particular Loſs of the Husband's 

R Tn UM 


meſme ca | 
C. brought. an Action for the Battery of bis 


Wife, Fe quod negotia ſua infeft reman[erunt ; > oh 


and had Judgment to recover. Cbomley- . J 
cited in Guy id Liveſey's Cale. _ 
Baron and Feme join in Treſpaſs for the Battery 


of the Wife, and ſo for the Impriſonment of the 3 


Wife : the Baron may ſay ad dampnum ipfius or 
ad dampnum i W * 5 b. Lib. Intr. ma | 
688. Hetly p. 2. 87. Horton's Caſe. 
Vide Stiles Rep. p. 1 0 * ing verſus Bauman | 
7. 89. Higgms's Caſe. 

If Baron and Feme join for the Batt: Fborh, 
this ſhall abate for ihe B of the .uband. 
9 Ed. 4. 54. dere 4 Ley, 331. 2 Rolls Rep 

I, 
; If Baron and Feme are : beaten, they ſhall have 
ſeveral Actions. 

Treſpaſs for beatin nd taking away of Goods, 
the Writ * ſhall ſay de viri, for the Wife may 
not oy Property durante Foopertur G. Reg. Orig. 
105 5 

Baron and Feme broa ght Treſpaſs for the Bar- | 
tery of the Wife and coking away the Goods of the 
Husband only, ad dempnum ipſorum, and it was 
held to be ill. Hetly p. 2. Thomas's Caſe. | 

Baron. and Bows ought not to join in Treſpaſs 
for the Battery of the Wife and tex the Coat of 
the Wife; and it was ad dampn u if 
ought not to be. In Actions Lon ber rongs which 
ſhall ſurvive to the Wife, Baron and Feme ſhall. 
join, and in no other Caſe, ' Siderfin p. 224. 
EI Hoh, p. 387. Vide 1 Reb. 27 8. 
=m_ N 

Baron and Feme may be od; with a Joint- 
battery or * but g not in Trover pn, | 

on- 


Cs Caiw of Treſpaſs: | MS a 
Cro. Je. Do "Guy and Liveſey, 3 Rolls Rep. "Ode, 


orum, which . 


„ ciel Law of cab, 
9 . Croł. Fac. 7 66. Berry aguin 
Nevis. f N it 
Baron and Fans may join in Treſpaſs de clan. I: 
facto and cutting their Graſs. So they may join Ml 
for the taking away 20 Loads of Ha hy * prove-' th. 
nien. though it be a Chattel ſevered from the In- ter 
herirance and veſted in the Husband. Cro, Eli. 2. 
5. 96. Cookſon and Caſtline. = | 
F. M. and A. Var ejus brought Treſpaſs qu = the 
Clif fregit, Herbam ſuam meſſuit, Sc. EV. Cb 
ception was raken, that it was not the Hay of th the anc 
Wife, nor ſhe was not damnified by it, but her MF 
3 By Mray che Declaration is = A6 
= ; Re e e for the Hay, 
Way auſum fregit makes it 11 105. be 
a 110 Perſons. 80 yy On trie 
For Treſpaſs done to the Wife 8 or after ;, 
Marriage, they mult join, except the beating the 
Wife during the Coyerture be fo great, that he {Wot « 
| Conſortium ſuum amiſit, then he may ſue alone. % 
A Feme covert (in the Abſence of her Husband, 7e 
he being beyond Sea) may bring Action of Trel- | 
paſs for Aſſault and Battery made on her, in her ¶ the 
own and her Husbands Name; but not e 8 For 
1 Bulſtr. 140. Anonymus, oth 

- Roſe E. brought Tran. againſt F. for puttin 

in Beaſts iato her Land, c. 1 May, wn ages 
uſque January, and on Not Guilty leaded, had 
Judgment. P. alledgeth for Error; Error in fact, 
| Hake the ſaid Roſe was Covert Baron the ſaid firſt 
day of May and for a Week after. Per Cur. it 
no Error; for the Wife ſhall have Treſpaſs for a 
Treſpaſs committed on the Land of the Wile 
during the Coverture, and Damages ſhall go with 
the Action. 2'Rolls Rep. 264. Peeter n 
Reſe Edmund, Palmer Rep. 313. 


In 


We. Low of Trefpals: | '«. - 
In Tre $ 3 Clauſum Wh . 
Baron and they r urians, 
it ſhall be eee they are Jointenants. 1 Buifr. | 
110. Maynard & Uxor againſt Tower. 955 . 
Lord Coke ſaid when he was Reporter in C. B. 
the Husband was to be amerced, and for the Bat- 
1 the Wife, Judgment to be OS OO” . 
2 7. 151. 3 | 
3 . Hp 
thoug reipals w ors inal, 55 
boverable, they muſt 5 Join. 5 x Reb. 440. Hardy . 
and Robinſon. ; 1 
B. procured J. S. oe be a0 is ggf 5 " 
Aion of Gonitn eee „ 
Judgment by Confethion, of the Husband, which "7, 
the Cour t _ as ay e but if it had been | l 
tried in Iſſue, 7 oe have taken both. x Keb. 
ter 637. Bradelj 2 FL 
the Treſpaſs if Aſſault, Battery and lapriſonmerit 
he Woof the Wife untill the Husband paid eleven Pounds, 
I dewprum ipſrum; it's good. 2 Reb. 230. 
nd, Wl Browne and Tripe. 
reſ- Baron and Feme Brought Action of 2 for 
her che beating of them, ad dampnum ipſor um, it's ill. 
, For the Battery of K him ſhe cannot join, but for he 
 Wother they may. This was on a general Verdict, 


no bed the Jury ound the Battery or Damages 3 
5 or ſeveral it might be otherwile. 2 Reb. 5. 


Tones _— „ 
00 Feme broug he Action for the Jnr 9 
iſt Nef the Wife, ad damp 55 ipſoru 
1 faxſ an and 


it's or the Action and Damiag es ſhal 

r a In all Caſes of Survivor the Action may be laid ad * 
ife W4-prom ipſorum: but in Actions for beating the 
ich Husband and Wife they cannot 1 nor "OY 


0% 2 Keb. "IE Hort's Caſe, © . 
: | Tru A 


Aſſa 


+ * 


| | = 15 Trelpas by Baron and Feme for. beating | the 


Wife, and taking away from her an Apron and 


a Pinner, and the Verdict being general, per, Cur. 


the Judgment was ſtayed, for that the Feme can. 
not joyn 28 to the Goods, unleſs there had been fe. 
veral Pleas or ſeveral Damages. 2 Keb. 813, 
. Dunwell and Marſba ll. 

Ad Attionem de captu Uror Quer &c. Bu 
quod diverſ lites & controverſia ortæ fuer inte 
Daer' & S. Uxor. ej as que i op hu quer in 
Curia Chriftianitatis, quodq; ipſe Def. ad requiſ 
tionem dicte S. ipſam per manum ſuam cepit & ſal 
vo & honefte conduxit illam ad eandem Curiam & 
retrorſum ad hoſpitium ſuum quouſque ſecta illa de 


terminata fuit que ſunt tad.raptus & abduttio,&, 


2 Browne 282 V 
Treſpaſs verſus Baron and Feme de Clauſo fra 
s of the Baron's, and for the Battery of the Wiſe, 
4d dampnam ipſorum. They cannot join in Tre 
paſi de Clauſo fracto of the Baron's, but for the 


Battery of the Feme they may, therefore the De 


_ _ claration is ill. Quere if Verdict may make it good, 
Cro. Fac. 1 655. Buckly and Hale. Vide thi 
Caſe in Palm. 338. two Judges againſt two, as to 
5 Jompuum 8 
Aſſault and Battery againſt Baron and Feme fot 
Battery by the Feme, they are found Guilty; tbe 
Nuod Capiatur ſhall be againſt the Baron only, Cru 
Aſfault and Battery brought by the Plaintiff and 
his Wife againſt the Defendant and his Wife, The 
Jury found quoad the beating of the Plaintiff's 
Wife only, that the Defendants are Guilty, and 
7 refed they find for the Defendants. Moved, 
t the Declaration was not good, becauſe the 
| Husband jeinx with his Wife: for as to the Battery 


made upon him he ought to have brought hs 


Act ion alone. But per Cyr, the Wan 
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verſus tiddolf U. 3 
"Treſpaſs b Baron and Feme for breaking "the 5 
Cloſe of the Baron a damn | 


| In' Treſpaſs by Baron and Fenie of a Cloſe bro: 
ken, & hone ſus capt. and Accounts of a Treſpaſs 
made to the Wife dum ſola fuir, this ſhall a 
the Writ. Dyer 84. pl. $0. © | 
The Husband . us have Treſpaſs vP bed: 
24 the Land of the Wiße. 8 H. 5. .* : 


80 1 Hutband ala ſhall have Heß ifs upon 

the Stat. 5 K. 2. c. 7. becauſe he only ſhall have 
1 pl. 9. 4 Ed. 4 13. 

Baron and Feme Executrix to B. join in Treſ. | 

paſs, for raking of the Goods durante coopertura. 


21 — 5. eee ef te 5 


booght” By this: E e 


his n ſhe died, lies not, becauſe it 5 


Felony. Stiles 7. 347. "Higgins 3 Caſe cited 


there. 
Trelpaß N to a Feme Sole, who after takes 
Husband, they ſhall have Treſpaſs in their Names, 
nd it ſhall be Bons & Catalla - £m of the 
Wife. Vent. Entr. 220. Mac 5 
Bt Viro & uxore de Warrena "Oo fuget. 87 by 
ibu G cuniculis capt. 43 Ed. 3. 13. Ra. 
8 650933 © 
Treſpaſs becher the Defendant made an Aſſault 
upon Elizaberb the Plaintiff * Wife, & illam ver- 
beravit & male tract a vit, nec non the ſaid Eliza- - 
beth female one Gown, Ce of the Goods of 
the Plaintiff, mm cum the faid Elizabeth apud D. 
unc & tid cepit & abduxit & abcarriavits 
nec now eandem Elixabet bam per quinque annos ab 


todem Je Plaintiff dninuis & NY per "or 


. * . n ' * 1 3 
F * 0 ö 4 bs. 18 RT. - 4 24 by, 
a 5 So * * a 
* *. 728 4 * 
SG 62 5 
ch wy Med 6. het & We” 
3 e Ver 2 6 Hoe t Us "* 
” % 


1 cerit, Ce. wy us ON bur if on the Stat. it 


© " Che Law or Exrhals 
ö . oleamen & conſortium, _—— 
e _ rebus domeſticis qua idem Is Plaintiff 
| bohere debuiſſet & potuiſſat cum [xore 27 per tet, 
tempus gr edits. perdidu & amiſit & alia Enormic, 
Se. found for the Plaintiff, and Damages zoo 
Error brought, 
. Becauſethe Action was broughtby the Baron 
only for the Battery of his Wife, which onght not 
to be, and then the Damages being 1 given, 
the Judgment is 2 Bur per Com the 
ion hoon: is wot þ brop nh Oo the py. the 
ife, bur for the Lo e of the Husband 
for want of her 3 — Aid; and all is con 
cluded with the per quod, che. which extends toall 
that was before. 
2. Becauſe it is cepit * obduxir, 3 i ſhould 


be rapuit, e the Re x4 = i awd it's good 
7 


SS DI na ty e 


tD >= 


and Seyſſor, 
5 rs but in the Cour 


herbs Wik but Do 2 wo p. 434. He 
cannot haye an Action for taking her as his Ser. 
vant, becauſe the Law gives him an Action in 
another form. Wem. 1. 5 13. Weſtm. 2. c. 34. 
In the Original Writ de Uzore abduta cum honit 
Viri, it is concluded contre formam Statuti in bu: gg 
3 8 Caſu proviſ, i. e. Weſt. 1. It the wa d. 
| brough t af Common Lav, | 
Words, contra formam Stati, then it is, ſi A, 75 


tunc Attacbhies, Dyer 256. pl. 10. Syiles 

Baron and eee en path 
r 7 ache Battery of the Wife, 

- abate for as to the 3 


6 2, the Wike had: no > Cunſc of Aion } 6 r 
1 the. TRE ſhall have Joigmens | for F, 
Harton p. Anm.. 

3 8 by Baron 5 Feme for Afaulr and 

ttery made to the Feme, and that the Defendant, | 
4 1 eit intulit, which ought - not to be 3 


ron i for it was a perſonal Wrong to the Feme. Cro. 


nt Fac. 664. contra. Stiles p. 230 10 Warr's Caſe, Treſ- 
paſs againſt Baron and Feme. © 
the “ If the Wife beat another, 8 Huthand ought to 
the be named in the Writ... Nr. Orig, . b. Lb. 
ind krat. 612. A. 13 = 
ond Baron. and 8 may be charge 
Ja] Battery or 1 . x fo 
„ Trover peel to their Uſe.. Cro, Fac 
uld Berry's Cale. | 1 
ol Baron and Fame bro t Alhult and Battery 
ſor. N: gainſt Baron and F ee of the Wife of 
0 Plaintiff. It i bog The the Husband Not 
ain, Guilty, and the Wife Guilty ; and Judgment was 
quod capiantir, and good. Cre. Fee. 203. Hales 


gh WW Caſe, 22 Al. 5 77. c., 

£9" WW 1n Battery a gainſt Baron and Wh the. Huf 
He band juſtifies in ald of the Wife; the Wife pleads 
der. I 4 222 demeſne ; both Iſſues were ng: for 
m che Plaintiff, and es entirely given. Per 


Cur. the Trial was ill; for the Wife by her oe 
cannot plead; and the "Damag es bring entirely aſ- 
ſeſſed, all was ill: a Repleader awarded. Cro. 


1 Brownl. 188. Hernpleds 393. 
Preſidents of At 


t and Battery againff 2 kad 


Wife pleads ſon ault demeſne. 
3 e de inſult ** ee 


þ 239. Watſon againſt 4475 and his Wie. * "1 


_. F 


% 


md his Wife, the Man pleads non culp. and the | 


s 2 1 & F * 
4 Ee; n 828 - 0 : * ai 33 
— x 8 ; e 
2 * 
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. 2 or Default of his Wife, but when be is made T' 
2 party to the Action, and Judgment given againk MW be 
him and his Wife; as for the Pebt of the Wife C 


2 or Tra th done by ber, &. the Action of Debt 
or Tre 


15 marries ; her Husband ſhall be named with bet 


both are kund guilty, it ſhall be ca Panther jo 
| fine. Hetley p. 53, in Fobnſon's Caſe. 


dum ſola, 7g quod inſi ſunt inde culpab. is void, 
haye been, quod ipſa non eff culpab, 2 Cre. 6, 


wa Feme. Cro. Fac. g. 5. Cox and Cropwell. 


| Cclaration ſhall be pur in againſt Baron and Fete, 
and the Wife appearing kal be committed to 


_ \ f oo BE” N N 25 
a 1 _— Wk . „ n 2 
6 8 Ws 
RN F 9 | 


The Huaband ſhall er be charged by the 


6 ſhall be brought againſt Baron and i an 
Feme, 2 the Husband ſhall plead, tc. and ſhall 


per 
be party to the Judgment. 11 Rep. Gr. b. in Dr. W {it 
Taler Cafe. i 5 9 


_ Treſpaſs de muliere ee cum zen, 65 Sen 


es againſt Baron and Feme. | Survey PP Lo, tbe 
342: fui 


Treſpats is niade by. a reme Sole, who after MM 


for Conformity, and he ſhall ſatisfie the Damage: 
and the Declaration. Vide Co. Entr. 67. b. Haben 


wn Treſpaſs aga ainſt Baron ani Femme ls ſole far 


In Treſpats againſt Baron and Feme of Treſpa 
but the Judgment good. 3 Keb. 646. It ſhould 


3 Cro. 883: 2 Rolli 62, © 
Baron and Feme are ſued for A Tort of the 


Treſpaſs againſt deen and Feme, the Wil i 
taken by Capiar, but not the Husband, the De- 


It 
Pry Mich. 5 Fac. B. R. Aſmoel verſus Of of 
The Count was againſt Baron and rewe ol de 1 
Treſpaſs done cum averijs: ſu, and good, ant 
doth not ſay they were their der Kad 
or before Coverture, 1 Keb. 944: Collingwood and 


N 8 


If 


a 4s 9 Law of Trelpaſs 67 
be ik 2 Servant be beaten the Maſter Gall b. ES By Maſter. 
de Treſpaſi, and ſo ſhall the Servant too, though he Servant, 

un be a Servant at will- 1 Auderſom 1 3. Armſtede's | 

i Caſe, 9 Rep. I 3. 10 Reps 130. | 

N If a Servant be beaten, Ha. Miſter ſhall fave 

nd Wl an Action, but the Battery ought to be ſo great — 
aper quod Ser vit ium ſuum amiſit ; but for every * 
); little Battery the Servant ſhall have: an Action. — 
9 Rer. * a. the Count ovght to ſay, fer quod 
6, WH Servitium aum amifit. Lib, Entr. 613: b. ſe&.19, 
95 the form of the Count and Bar, quod nom ꝓetentu⸗ 


fuit cum querent. Ra. Emir. 64. 
frer As for the Count, the Plaintit need not count 
ber upon the Reteyner, or ſhew how Servant or _—_ 
ge Ponds. Sitio 94 May and Srone. 2 f c 
* 


Treſpaſs are vi 5 cepit 1 G. e 5 
ai ſuch an. one his Servant; the Ada doth not lie 
11 if the. Deſendant privately retained him, and had 
vo Notice to whom as om ea an 
ſal Retainer were at Sefſhions,..}/inch. p. 4 3 40 
If a Man beat m Servant, — — be dies 

ould bet 1 ſhall have Action of Treſpaſs, Aliter if it 
- 6M vere my Wife. e. ta. 53. ni. Oh 
| * eee 73 2 * i . ace 
1 reſpaſs ing away. his Ap entice. at. 

the bre, = I. WES 18. 21 TH 
7% We. Servant which is comma to als 
. to ſuch a Place, ſhall have an ö £ 
me, x RR EI CIO? | 

vo n f 1 
b In T reſpaſs for beating his Carat: its notas 

* eeſlary he be an hired Ser vant ſccund. 5 Eliz, if he 
be hired ſor ſome time, though leſs than an Year, 
t's ſufficient, At a Tryal before J — 2 8 


De ee, obdudto. Reg. 140. 2 1 H. 6. 
* ai ary wc 
Aſſault and ttery of my Servant per god, 60 


Reg Orig. 102. N. B.g1, I. 
Tranſ. de Servieme' verberato. Rep. Non fat 


| bp: ons cum quer. Ra. Entr. 674. 


Battery, Maheym and Impriſonment ger 74 


6 Treſpaſs lies, Ra; Entr. 341. 


For enticing my Servant to depart Treſpaſs lies 
not, bur Aden on the Caſe. 2 Roll 4 566. 


11, 12. 


If a ae depart d bfi my Serien no Ab 
on of Treſpaſs lies er, 08 2 mee Abr. 556. 
I 

tet oo Ser vitium . e 1 
the pun be - 0 Rified, he need not anſwer to By 
loſs of the Service, for that i is e 


of the Battery. 


By the King. 


If one be erecting a Nufance againſt me, chad | 
thruſt away his Servants, &. I may plead non 
culp. for this cannot be loſs of Service: x ou Rep 
p. 393. Norris and Baker. * 1 


The King ſhall have Treſpaſs als Clo 


fregit, but in this Caſe the Party may not make 
Fine. Naz. B. 9. Regift. 99. a. 10 fl. 4. 3. 
But for 'Treſpaſs in the Lands of the Ring it' 
uſual to have an Information in the Exchequer, &. 
e e t in ſuch Caſe vide N. B. 90. . Fu 
om. 5 6e 
The King, who hath Profits af Land by Our 


lawry, (hall have Treſpaſs, or take the Gook 

Damage Feaſant. Co. 13 Rep. p. 69. 
Tranſ. . Rege de Chaces eker. & Dani 
capt. Ra | 


| 650. 
The Grantee 05 Patentee of the Kings de He: 
« bagio te: ſhall have an Action againſt : 2 


e 3a. 


* 


' Che Jaw of pt. i ha 


Te Lawof Treſpats; . 


y 1 e or e Grafs,, 4 not 


6. Trees. Dier 285. 


The on = | ture "Ties wihour the 


A King. x 


fuit — Corn are fevers) for Tytes, By a Pur: | 


che Parſon ſhall have Treſpaſs againſt him that 
td, takes them before Seizure : not- ow 4 Mortvar' 


before Seizure. Plowd. 2 1K. a. in Fox : 


tin WY 20d e 


Walls or Glafs of the Church, or 

ct. Trees in the Chuch-Yard, or in the Glebe, L 

56. 11 E 4 12. 8 H. 6. 9. 11 H. 6. 7 
Parſon imparſonee ſhall have Treſpaſs 5 
ny who is admitted and inducted into his Charch, 


the Wl if he intermeddle with the Glebe or Tythes. 


ent i Plowd. Com. fo. 500. b. 38 H. G. 24. 39 K 6. 
85 21, 27. 

d [ The Parſon of « Church ſhall have Treſpaſs pr 
no if Piſcharia Reg: 103. 

De everij⸗ Aaſtrickit in Koln. Eccles.” Reg. 


160: = 
= De via imp ad dem aha: Reg: 
A 105. h | 
e 
E Church. Wardens ſhall JAG Tata for the By 3 


the Time of their Predeceſſors, ad Damynum Pa- 
rochianorum. It's a gd Plea that they are not 
Church-Wardens. Survey de Ley, 335. N. B. 
2 Cro. Elix. p. 79. Hadman and Ring: | 
w 
Church-Wandeis may brin g Treſpaſs for the * 
king away of a Bell. Cro. Els, 145, 179. Had. 
c Ringwoed. And it AHN 
ch-Warden en. fe 111% 55 


F * 
3 


Parſon. er Vicar ſhall have Tre hats fo for th A 


Goods of the Church taken away in their time or Wardens. 
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ght 28 4 Charts 
Annuitati in cuſtodia ſus lacan & he. es Trab. 
Ra. Entr. 7. 619. | 


| Ade Guardianis Eccleſiæ 4 hone cape. "Dig 
19 | 0 

For a Wro np in the Sn the Par 
| 8 ſhall have e Action. 5 3 bebe e E 
3 Mayor and cinen ſhall ka 5e Tie af, 8 
TY Fn 7 Count in Hern. 809. „ b HAIRY? Dog : 

. $425 

By Dean and Dean and Chapter brought Treſpaſs fo enrn 
Chapter. into the Cloſe of the Dean, it was held not A 
r this Action being ein for the Poſſeffions of I f 
Dean only, the Chapter was not to [ok Cm. 2 
Eli. Welley and Robinſo e : 
By Biſhop. Tres paſs per E Nees te 4 411 du fi tem Ml © 
pore Vacarionis. Reg. 101, 125. p 
By Ordinary. The Ordinary ſhall have Treſpaſs 155 Goods 0 66 
5 the 1 taken out of his PoſſeſNion. N. 1 F 

91. A. 

LL” I 
By Heir. The Heir mall 900 Treks f 25 lk of 7 BL 
FH Deed concerning Land to we deſcended. 1 Elbe 
3. 18. PI. 11. 43 Ed. 3. 24. PL 3. But na 20 


/ againſt ; an Executor for AE 5 Ton with Deeds. 
„It lies againſt : an  Execugpr or taking Filh'out of 
a Pond. ett 
The Heir ſhall have an Action 'of Treſpak 
againſt an Executor for taking away a Furnace r 
Fig fixt. 21 H. 7. 26. Pl. 
5 «Big fortaking Fithes out of « Pond So for Dee 


cons. Survey de Ley, 326. w] 

6 Hei ſhall not have Action of Treſpaſ be- pa 

* 1 enter, in caſe of Lange deicended to bim Ac 
* ide . s | B. 


Execute 


* 
4 


cee Lawof Cra 


6. and 31 Ed. 3. gives the ſame Remedy to an 


Adminiſtrator. by the Equity of hy HE: 4. 4 Ed. 3. 


c. 6. 14 H. 7. 13. 2 10 


Executor ſhall] have. Tretbefs Bir Goody ld - 5 
Beaſts taken out of the Poſſeſſion of the Teſtator. 
Vide Le Count. Bk. Kate, 64 A. ſe. 1. N. B. 


87 E. Reg. 98. a. 92. but not de Clanſo fracto, 


nor de Arboribus ſucciſis tempore Te Mater; he rg 


ſhall ſay bona Teftatoris. 3 Bulfr. 11 


At this day Executor o Executor ſhall have ſuch 
Action. Reg. 55 A, Plowd. Com. 290. a. though 


formerly the contrary was held. As ſee there, and 


2 Rolls Abr. 568. 0. 1. If Treſpaſs be done to a 
the Goods of the Teſtator in the Hands of the 


Executor, and the Executor aſter dich, his Execu- 
tor ſhall not have Treſpaſs. 
If the Executor ſue Er Olea ani of the 


Poſſeſſion of the Teſtator, ot era 


ad grave dampuum, neque in retardationem, & 
Fitzberb. N. B. 87. Reg 98. 


Executor ſhall have Action of Treſpaſs * 


Probate, if any take the Goods before the Execu- 


tr ſein them; for he had Property in them by 


made Exccutor. Plowd. 28 1. a. 2 Bulftr. 
268. Fiſher verſus 


Executor ſhall Bre DIY de hens Teftetors 5 


in cuſtad. ſus exiſten. as ut de bills abligatoris, de 


bove in teſt ati ſub cuſfod. adminiſtratoris capt..Ra. 


Entr. 649. and ſhall ſay, Bona ſus. 3 Bulfty. 11. 
age ag 1 HF {gp . 14 H. 


5 _ 5 be 4a 

4 A — © proves a Will by 
wii 4 was EG Executor. C. may have Treſ- 
paſs againſt A. for the Goods, notwithſtanding 


Adminiſtration was not repealed. - Mich; 1 2 Fat. 
B. R. Fiſher and Dung. 2 * 268. 


F 4 Executor 


1 ſtall have 2 41 3. cap. 2*— 1 


9 8 
W 5 
72 
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he ad ot eſpals. 
Executo? of the Leſſee ſhall = Tick 


eject him and take Goods within the Land, the 


Writ ſhall be pore per vad. & pleg, Reg. Or. 102, 


: bo 27. > 


By Ad iniſta- 
1 tor. „ 


=. 


/ 


LU 


Pro Exceutore de in pen 


Alorter Tefatori 


in turri * aufe. uy Defend. Reg. 97. 


Aan 9 

Executor brings — inſt F. E. for tha 

ha took and chaſed, cc. two es which were 

the Teſtator's empore morti ſues to the Dama 3 
t 


ee en eee 


was deviurred: to,» becauſe ir- ſhould have been 


mentioned, the Goods were taken extra cuſtodiam 


ſuam. But per Cur. it's well amy . — 
p. 113. Adams and Cheverell.” a 


„Adina ſhall have Tr 46 for the Good 
of the Inteſtate taken out of his own Poſſeſſion, 
and the Count. Lib. Intra. 649. d. ſr. RRE. Or. 
94. a. 22 Ed. 4. 112. Pl. 32. 


Adminiſtrator ſhall have Treſpaſi for Goods ta 


Een our of the Poſledon of the Inteſtate, per Stat. 
" 459% and che Count. 4b. Tner. 640. 
a. ſ. 1. but not the Ordinary. N. B. 92. a. 14 K 
7. 13. Cro. Eliz. 384. SA Caſe 

Adminiſſ rator ſhall havè Treſpaſs or om be- 
— Adminiſtration committed to him (but not 
againſt him who juſtifies under the Ordinary.) 
18 H. 6. 22. 36 F. 6. 8. 2. Reg. Orig. 102. 
tiles Rep. p. 341. Long*s Cale. For A 
tion doth relate to the time of the Death of: t 


Inteſtate, wares not to mae time of granting of 


It. DE 
ite 


$5 


A 8gainſt the Leſſor who ejects him; and ns e I 
ſhall be ſummoneus per binos: ſums. c. but if ke 
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Leer a Ard Aalen N Treas Ho 


Leſſee at will for voluntary Waſte before 17 94 


for this amounts in Law to a Determination of 
Will. Co. Lit. $7.4. 
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by Laſher, 


I Tenant at Will grants over his Eflate to ano: as 


ther, and the Grantee entereth, he is'a Diſſeiſor, 
and the Leſſor may have an Action of Treſpaſs vi 


arm againſt the Grantee; for though the 


Grant was void, ya it amounts ta a en 


tion of his Will. Co, Lit 57. a. 7 b 
Tenant for Years holds over his Term, wag fo 
becomes Tenant at Sufferance; Leſſor ſhall not 


have Action of T reſpaſs before Entry. Co, — 


7. b. 

b be the Trees, he ſhall have Tr 
e Re 14 H. 8. 1. 8 Rep. 63. 
SW 


ſoprs, tpn" Servants. 


E e Tons: or ob ache 
Waſte ; ſhall have Action of T , and 
recover treble Damages. But-if Leſſor di before 
his Action of Waſte ſued, ſingle Damages. Rollt 
2 Abr. 551. 5, 6. Def. and Stud. 34. 4. 

Tenant for Years is ouſted, and the Years ex- 
pire; he ſhall hvve Treſpaſs before: Entry, and 
recover de eee, en 6. 28. b. v3 Rep 


88 Vide ſupra. 
e ſhall. have Treſj ere Cem eg, 
lor the Entry of the l 4 e 


ſor the ſpecial Loſs. 19H. 6. _ 5. Pig . 


4. 8. P 20. 6 H. 5. Dier p. 90. 
Trek l ES race, de 
ies aga 
346. 7 Foe _ 1 | 2 


Counts de evntibur u k. Et . 


By Laſſe, | 


Years, an A Aion at 
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Aan Letts Land except the Trees, and gran 
Leſſor cuts them down: the Leſſee ſhall have an 


212. 


IJITenant at Will ſhall have Action of Treſpaſ: 
By Tenant againſt a Stranger. Co. 13. Rep. 69. + +1 
ance, Tenant at Sufferance ſhall have an Action of 
Treſpaſs in reſpect of his Poſſeſſion. 2 Rolli Ab, 


| By him which = He that is a Grantee proficu of ſuch a Meadow 
bach Profir op- Pof# falcation. inde (vi delt.) that is, ſuch Grak 
prendey, hat is after mowing till Lady-day after, ſhall not 
5 have Treſpaſs quare Clauſum fregit; but for ſpoil- 
ing the Graſs he may. 3 Leon. 213. Hitchcock' 
\ e. # ; bo. . ws 
Treſpaſs doth not lie for him who had Profit q- 
prender out of the Land of another; but Action 
of the Caſe lies againſt him that hath the Frank. 
Tenement in Poſſeſſion, as in the Caſe of Herbage, 

Pawnage, &c. 2 Anderſon p. 7. 


Grantee of Herbage ſhall not have Treſpaſ 


quare Clauſum fregit, (quere de hoc, wide po#t,) þ 


| bur for ſpoiling the Graſs he ſhall have Treſpals. 
But per Co. on Lit. fo. 4. b. the Grantor of Her- 
bagium terr hath a particular Right in the Land, 
and he ſhall have Action quare Clauſum fregi. 
So ſhall the Grantee of the Ear-graſs. 2 Leonep. 
212: Harwy and Hitchcock; Dier 8 77. 
The King's Patentee de Herbagio Foreſt.c, ſhall 
have Treſpafs for- Graſs, and 117 Il ſay 5 quare 
Clauſam frghtr i „„ 
A. Lett's Land- to B. to ſow, and A. is to have 
the Moiety of the Corn; B. ſhall not have Action 
of Treſpaſs againg A. for waſting the Corn. 329 
Hill. 30 Eliz. Hare verſus OaRley, 

„ | 8 A, 


Liberty to the Leſſee to lop them, and after the 


ar HPw2T BPHSaSreoM aro oOo= fy Og. 


8 


cb Law of Treſpaſs. 
3 ſeized in Fee of a Cloſe, grants the Paſture | 
of the Cloſe to B. for Years; B. ſhall have Treſ- 
wy Ce m Ne Rolli 2: Abr. 549 


H. 2 

He which had | t one Give and the i firſt Ve. 
ſure of a Meadow, or ſecond Crop every third 
or ſecond Year, ſhall have FTreſpaſs vi & armis 
quare Clauſum fregit. ' So he which had Tak: 
_ na e Ne. N 355 : 


 Copy-bolder pey his Salome had PS By Copy holder 
if he be ejected by 7 he ſhall have AQion 
of Treſpaſs _ him. Co. Li. Go. bed. 61. 4. ® 
. 4 Rep. 22. a. for though he is Tenens ad volun- - 
tatem Dowini, yet it is ſecundun confurrdinem | 


Menerif.” 
 Copy-holder ſhall have Treſ againſt his Lord 
for _—_ Trees or ane Trepb le. - Co. 1 3 
Rep. 69. 1 Leon. 272. . 44. bee 21. 
More, Stehbing and Goſwell. pg 922 
Copy- holder ſhall have Treſpaſs for breaking 
his Cloſe and — content 2 Liber Iatr. 


<< bor entring his 


\ ” - | n 


* haye 
Cloſe and burning his Hay. 35 H. 6. 5. Pl. 7 

Copy · holder ſhall have Treſpaſs, and this — 4 
his Admiſſion by Deſcent. 2 H. 4. 12. Pl. 49. „5 I 
4 Rep. 23. b. and though he ſurrender, yet before SY. 
Admittance he that maketh the Surrender conti- 
nues in Poſſeſſion, and not the Lord, or ceftuy 
vſe, and he ſhall have Treſpaſs againſt any chat 
enters. Cyo. Eliz. 5. 349. Berry and Green. 
A Copy-holder of Aww wikis ee 


ſhall have Treſpaſs youre peed fray: More 
N. wor. l 


*þ 


Le nants 


* 7 4 F 
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B Tenants i in | 
Common, 


2 Law of Crel al 


' W. 2 


[Town in e to — in n Treſpa 


againſt one who pulls down their Houſes, breaks 
their Cloſe, c. and if one die, the Action ſhall 


ſurvive.. nd 315. Cro. Foe: a Semen 
Caſe. 


5 Wbere Damages: are obe recovered Ge «Wrong 


85 I done to Tenants in Common in a perſonal Action, 


and one of them die, the Survivor of them ſhall 
have the Action; for albeit the Property be ſeve- 


+. Eg et the perſonal Action is joint. 


Co. Lit. 198. V Leb. Pe 152. Harman and 
I bicbloue. 

One Tenant in Govman brings Treſpaſs 4 
entring into the Land, the Defendant pleads Not 
Guilty. The Jury found him Gullty, and Judg- 
ment for the Plaintiff. It had been a good Plea in 


Abatement to ſay, That the Plaintiff was Tenant 
in Common Ae ger; yet he having not 
pleaded it, he ha 


loſt the CR thereof; 


| _ the Jury finding that he was Tenant in Com- 


Ry Cre, Bis, 9 554. N 
e 


Tenant 7 Common ſhall not join n reſpaſ 


for a Battery. Reg. 105. b. 
Tenants in GE Os for — 0 of wa 


nets ſhall join. 7 17. a. 
One Tenant LOIN ſhall not 1 Tre 


paſs de boni: af] portatis againſt his Companion. 


Intr. 653. B. Nor of his taking the Profits of te 


Land. Nor for a ſeveral Fiſhing, 1 Keh. 18. 


If two Tenants in Common be of a Dove-houſe, 
and the one deſtroys the old Doves, whereby the 
Flight is wholly loſt, the other Tenant in Com- 
mon ſhall have an Action of Treſpaſs, quare vi & 
arm columbare del Plaintiff fregit & ducent. co- 


lumbas pretii 20 6. interfecit per quod vo 


columbaris fs totaliter amifit: for the whole 


Flight 


* # 
- 


e ; ; v; * : 
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all — ee is Common be of e Fer, „ 

e's and one deſtroys all the Deer; Treſpaſs lie. 0 
1 2 if one Tenant in Cotumon take and en | 

ng the Mere - Stones. 

n, "If tad Tenants in Common be of a Folding, and N eg 
all the one of them diſturb. che other, he ſhall have vi 8 
e- 1 ware vi & . | 
ne, enants in ebe an Houſe, n . 


nd one of them nailed 1 and made up 2 . 
Pall againit-the ptevent the — | ” 
for ing into the Houſe, his was reed no Dill 1 
be, al 2 8. Water 3 Caſe,” 
lo- \ 
in If two "OMe in Treſpals Ge n of Cad: 
ant Wl whereof they were jointly. poſſeſſed, one in an Oy 
not Action may not declare of the taking of the Goods 
ff; from him only; and if one dies, pendent I Action, 
m. all ſhall abate ; Heely p. 2. Thomas 's Caſe. Hutton. 
g's NN though the Treſpaſs ſhall be puniſhed by the Sur- . 
mm 2 Jes. 5. 19. Sir Oliver Leights "BH 


In Treſpaſ the Defendant ns Not Guilryi I 
g: Jury find the Plaintiff was ſeized of the Land with 
others as . Judgment for the Plaintiff. 


Yet it had been a Plea in Abatement had-the 
ar no ces een FI 7. 754. N 


a of a Ba ſhall not aki an Aal "i 
on of 'Treſpaſs, but the LA ee 7 i 
16, Drary and Fitch. 95 5 


Diſſeiſce ſhall Ling Treſvab for id mean I Dilliſes® 
fits after Re-Entry; if a Diſſeiſor cuts Graſs, Trees, = 
Emblements, and Diſleiſee re-enter, he ſhall have 8 | l 
ems vie army ageiult the Diſſeiſor, but al - = 
 , — again 


Fi air Tr. 


85 


k Feoffee, G. of the Dili: 3. * Diſſei. 
WE ſhall recover all the Damages againſt the Dif- 
ſeiſor himſelf. Dier 1 34. Pl. 19. 11 Rep. fo. 5 1: 
a. b. Liford's Caſe, Hetly 66. Symond's Caſe, H. 
bart p. 98. in Moors Caſe. Lit. ſe, 430. 801 
ſhall not have an Action againſt the ſecond Diſſei- 


ſor. Mes 2 Rolls Abr. 554. T. 5. 6, 77 8, 
contra. 


Up ory Continuance in Poſleſon after con 


8 . claim by the Diſſeiſor, Diſſeiſer ſhall have 


4 Treſpais quare Fas nw fregit. al. 1 8 85 Co. 


Baylee. 


L. 257. Nan r. 


| Galor ſhall owe Action of Tick ME © one 


who takes a Priſoner from him. it's a good Plea 
2 he is 9068 Goaler, eh 55 Hh F644 


Maſter of an Hoſpial wal have Trl for 
thing done in the time of his Career. 


En" Reg. Or. 196. B. 


' Treſpaſs by an Attorney ys 888 of Pri- 


3 vilege. Ra. Emr. 610, 619. Co. Evt. 644 


Winch. Entr. 1 100. 


2 driorng * Bu. Ro. kun. 
9 . 

Beylee, or he which ws" a ſec ty. ſhall 
have a general Action of Treſpa ge Stran: 
ger, and recover all in nt fo aki; koh 
chargeable over. = 13 Rep. 69. 14. H. 4. 28. 


D 41. H. 7. 


14. 
If Baylee of Goods bring Treſpaſs, and the 


| Baylor brings another Action of Treſpaſs, he which 


firſt recovers ſhall ouſt the other & his Action. 
5 H. 4. 2. and it ſhall be a good Bar to the other. 


11 


eee 


* 


* 8 ” 
in the - 
| for a time certain, Thall have a general Action of _ 
'F Treſpaſg agaioſt him who had the general Pro- - 
3 pertys = pon Evidence Danzages ſhall be uit. | 
4 gated, 11 H. 4. 423. FE 

- He wich had Cattle for a Year to compoſt » 

0, Lands, may have a general Action of Fenn | 

7 againſt a Stranger if he take them within the Tear, 

n- and againſt the Leſſor himſelf, and againſt his 

ve Alience. 2 Rolls Air. 551. 75 3,4 and 569. 7. 


nee gn) have Trehab for the age. „5 
755 The le. 48 E. 3. b 5 ES 
ne Grantee or Patentee of the King de Herbagio 

lea Forefte ſhall have Treſpaſs againſt any who con- 

14 ſumes or deſtro 2 the Graſs, but not the Trees. 


Dier 285. Pl. 40. Vide ere in Profit aps 
render. : 


14 Wide e ee inſt 


3. 5.s. oe Tm ns deans for the Gol. 
1 Reb. 43. 


Pri- | Treſpaſs for the 1 Battery of the Son FO not lie Father, 
44 J for the Father, although the Son loſe his Marriage 
by this; bur the Son only ſhall have the Action. 
mtr. Wl Cre. Eliz. p. 55. Gray and Jeffreys. Bur the Fa- 
ther ſhall have an Action for taking his Son and 
Heir, or Daughter and Heir, for that rhe Marriage 
hall zppertains unto him. Bur for the; Afſaulting and 
ran” I impriſoning his Daughter no Action lies by the 
= faber. Go. Eli. 4. f. 769, 2 8 Barham and 
15. ¶ Dennis. © 
A e an An Hh 
tne I fam am cepit & im r, the Father 
bich o not Yo the Aion 24 ſhall have Reme- iſh 
dy for the Impriſonment but the Party to whom it zl 
was done: and alſo the Writ doth not ſaPcepit c- I Ne 
abduxit. ibid. | 


i- 1 es 


Intruder 


= „ 5 EN 18 2 ann, 
9 3 "Py! 7 þ I 9 whe * 3 9 a Een * 
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„ E * King g Piel ta tne 0 
B mne = 4 5 but 2 7 . 10 
5 7 on an Barret. or / 

| | Tu "gh 5 tuice e Vide ſuprs My 

5 poke * N 4 iT ind 


, A Man i 13 ned 2 kak; * Ai far: 1 
| 5 a 8 for IO done to by Parſon. Joker ! 


V. + 8 4 * 


2 If a Man be SEP in an Aden TS al 
3 * and the King hath the Profits of the Land, and 
Letts the ſame to another, he ſhall have an Alan 


quare clauſum fregis. 3 Leon. Pp 213. 


If the Lord leave not ule 8 the 
Tenant ſhall have Remedy by * ale or 
Proſternation. Cok. Mag. Ch. 5. ner Stat. 
Merton. c. 4. He may have Akon of Treſpaſ 
againſt the Lord for . Pits in the Commod, 
. 106. Goe and Cotber. 

If a Commoner fill a Trench in the Commm 

which was digged by the Lord, the, Lord may 
have Treſpaſs aguint him. Siderf. p. 151. How: 
ard and Spencer. 

A Contmoner ſhall not have Action of Treſpai 
 _ guare Clauſum Fregit. 12 H. 8. 2. Simon di 

Harcourt s Caſe, 4 H. 7. 3. 15 H. 7. 13. 
3 may not hays an Action of Treſ 
Beaſts of a _ nger doing Damage. 


Er 1 2 5 IO... MM 
1 in „ 1 
and an Eſtranger puts in his Cattle, the Comme 
ner ſhall not have an Action of Treſpaſs ; but be 
may diſtrain 23 Neither ſhall 5 | 
——.— an Action of Treſpaſs quare Clauſum Frei 
e 10. But, ph 8. A ge 


; By ce. 


EE, 


7 


full © not 8 an i Alion of BO: - of Tk . 

ſpoiled. 22. Aſixe. A8. 2 Rolls Abr. Fr, .. 
Cro. Fat. p. 208, Kennick and PRs. The 1 

Lord is ſtinted to put in three Horſes upon the 

Common, and becauſe he put in more, the Com- . 

moner \jultifes for Bag Feſant 3 in e „ 

ind good. . „„ 


PW 


The; Sheriff lus Goods 6751 Rieß Fake, 3 By FF 
before Vendition the Defendant takes ork, the 
heriff ſhall recover in Treſpaſs. Cro. Elix. 649. 
Hell's Caſe. Mod. Rep. p. 30. Wilbraham 7 | 
$nwe. The Sheriff, had ſuch a Property in the 
oods by the Seizure, that he may well maintain 
on CY or Trover: 2 . 47. meſine 
aſe, FRY | | 


* 


he in Aion & Trefs aſs gort er Bare y | 
4 77h ainbul ande in . K. Winch. Entr. P. 110 


When an Eftray comes „ whit 2 Manor abt By 1 „ 
lks there, this is 4 Treſpaſs, and the Party i in Tray, Wo | 
boſe Land the Eftray is Damage Feſant, may » | 
ale him out of the Ground: if an Eſtray be fers 
may be fettered. Holy p. 675 04% and 
(more; , 
When -the Lord ſeizeth the Eſtray, then he 
th Commencement of a Property . and 
is chargeable againſt all others for the Treſpaſs 
Eſtray doth; and if the Eftray within the 
ar ſtray out of the Manor, the Lord may chaſe 
& the Eſtray; but if it be ſeized by another 
d, then 74 firſt wav loſt all OY of 
ing the Property, and the other Lord ought = fi 
«Hp it ee Hetly 5 6 1. 88 128 1 


more. 


G ; lf Fund 


7 Elegit. 


ay 4 T © r 2 O's + bn 5 . 
. : 7. 3 RI m 
2 - "PTS 2 5 : £5 2 2 
„ . 2 

l * 2 1 : * 
I 7 x * bY . r * 
e . ; 

3 4 5 : "EW % 
8 af : . 
« 


ty ond. e 5 3. 1 Cate. 5 

T The Plainci Ene may ſue by Guardian or 
. Ang; but the Defendane ſhall ſue only 
oF GuarGan, Cre. Car. 161.  Goodwin's Caſe. 


Ee Uſe ee ue of at this Day is immedttely 200 
1 a ! =, 25 in Poſſeſſion of the Land, 15 as 
he may have an Adize of Treſpaſs before Entry 
/ againſt any Stranger who enters unn Til 
"> he Eliz. p. a „ . 


Ir a Stranger holds our the eats by Ele i 
1 ene by the Tenant by Elegit ſhall not hold TE an 8 
the Reverſioner, but is put to his Action of Tre 
| paſs againſt the Stranger. 2 Sanders 72. 4 Rey 
8 3 5 — 5 a 5 
25 ec That he was ſeized in Fe 
. of a Cloſe, and the Defendant was poſſeſt of ant 
_ Treſpaſs by the ther Cloſe next adjoining, between which Cloſe 
Tenant in Pof ran a Rivulet, and that the Defendant bad ſtop 
_ ſeſſion for the this Rivulet, by which it ſurrounded and drowne 
fame Treſpals: the Cloſe dr which le 
Maremial. ¶ vix.) & c. outride &* conſump 
devencr?. The Defendant pleads, That one S. 4 
ante 2 tempus quo, &c. & eodem tem 
Juo, Cc. was polleſt of the ſaid Cloſe by Vin 
. a Leaſe made by the Plaintiff's Father, ar 
that he had pa ed to S. 10 l. which he had 
cepted in SatafaQion of the ſaid Treſpaſy, Lc: 
=: Plaintiff demurs. Per Cur: it's no Plea : For ii 
- Plaintiff in reſpe& of the Prejudice, may maintay. N 
- one Action, and S. in reſpect of the Pofleſfi 
and of the Shade, Shelter and Fruit " the T 
another for the ſame Tranſgreffion ; and the + 
tisfaction given to the one is no bar to the oth 
But Trefpaſs during the Term the Plaintiff mig 


| co» > | * N 
28 8 8 IS a Koo pn 8 


ede Lai of bet . Ws 
bot * had, being founded only upon 6 Poffel: 5 
fon, Er Levins. 209. Bidleifred or Onſlow. 

| Treſpaſs vi & armis, Plaintiff declares thut tho 

Deen ſuch a Day and Year did thruſt a Wo · 

man named Margaret Hunt, againſt his Son Heme 

Hunt, being an Infant under fourteen Years of 1 
Age, by means whereof his Thigh Bone was bro: 
ken; and the Plaintiff expended divers Sums of 

Money to cure him. 5 J. Damages. Quær. If 

the Action lies for 3 — Father, becauſe it is not 

laid, 1 quod Ser vitium amiſit, nor that the Som 

was leſs capable of procuring a Fortune with a 

Wife, &c.. but the Child. himſelf ought to have 

brought the Action, 80 in Grey and Feffries | _ 
Caſe. 2 Cro. 55. Treſpaſs for 3 o 

lies not for the Father, and Stiles 398. but Jug. 
ment was 9 for the Plaintiff in the Fr incipal - 
Caſe, in RING and * s Caſe. Cro. 63. 849. 

and 841. Raym. 259. Hunt and Wootton. 2 

to this purpoſe in an Aten on the Caſe. Ray. 262. 
Ra. Dutton and 8 Caſe e Nevill | 


| | Pool. - 


Hl bar Priſon; Tre 75 vi & Armi 


lies, or vet. 
Againſt Baron and Feme; Vide an 


Aauft the Sheriff or other Officers, 


47 When a Court hath juriſciction of the Cauſe, „ 
and proceeds erroneouſſy, there the Party who | 

ſues, or the Officer of the Court who executes the 

Precept or Proceſs of the Court, no Action of —_ 
Treſpaſs lies againft them. But when the Court . 

had no Juriſdiction of the Cauſe, Actions ſhall be i 

f Joainſt them without any regard 'of the Precept or 

frodeſß. 30 1 76, the * of ibs __—_— 


21 


Che Lawof Creaſs. 
So if the Sheriff extend ancient Demeſne Land as 
Woeell as other, he had a Warrant and is not to diſ- 


. Caſe. „„ „ 
On Fieri Facias againſt F. S. who hath Goods 


not return the Writ, B. ſhall have Treſpaſs. 20 H. 
6. 24. a. 21 H. 6. 5. aliter upon a Ca. Sa. or 


faux en fait, upon an Habeas Corpus, this Action 


breaks the Hedges and Gates, he is a 2 


pute what is liable and what not, and is not ſub- 
jeck to an Action of Treſpaſs. Hobart p. 48. Cm 
and Barmſly, 6 Rep. 54. the Earl of Rutland's 


of A. on Sale of theſe Goods 'Trover or Treſpaſs 
will lie againſt the Sheriff; and to prevent this, ; 


all the Sheriffs of England take Security. 1 Keb. 


693. Sanders and Pomlt. FF © 
The Sheriff takes one not named in the Writ, 0 


Treſpaſs lies againſt him; and if the Plaintiff ſhewꝰ 


another Perſon to him, Action lies againſt both. 
A. procures the Sheriff to arreſt B. without 
Writ, and after purchaſeth a Writ, and the She- 
riff arreſt the Perſon being in his Cuſtody, Action 
of Treſpaſs lies. Dier 244. PI. 61. MO. 

The Sheriff takes B. upon a Capias, and doth 


Habere fac. poſſeſſion. 4 Rep. 67. a4. 
If a Sheriff make a good Return in Law, but 


lies, 9 Rep. 99. b. Bagg's Caſe. | 
 Capias is directed to the Sheriff of Middleſex, 
and he takes him in London, an Action of Treſpals 
lies. 16 Ed. 4. 6. 
If a Sheriff by Replevin deliver other Goods 
than were diſtrained, Treſpaſs lies againſt him. 
Doct. and Stud. 150. Rolls 2 Abr. 552. 6. 
14 H. 4. 14. Pl. 33. „ 
If the Sheriff comes to make Replevin, and 


unleſs the Owner hinder him to make the Reple- 
vin. 20 H. 6. 28. Pl. 19. 2 Rolls Abr. 55%. 8. 


ln 


The Law of Creſpals. 


In N if the Plaintiff ſhew the Goods of . 
a Stranger for his own Goods, and the Sheriff 


take them, Treſpaſs lies againit the Plaintiff | 
2 Rolls Abr. 553. F: 

If another Man's Goods' are Wage to me, 
and the Sheriff take them, I ſhall have this Action 
againſt him. Bro. Treſpaſs, 36. 1 

a if the Sheriff take one Man for another, 

; Treſpaſs for Faux Impriſonment lies againſt him. 

If the Sheriff break the Houſe for Debt or 
2 Treſpaſs „ this Action lies. 5 Rep. Semaine's | 

; Caſe. 

fit the Sheriff exceed his Authority | in the Exe- 
crution, this Action lies; as breaking Doors, &c. 

t 5 Rep. 93- 196. 1 Brownl. 117, 1 Bulfer: 


n a! a Bailif of a Court: upon a Summons to him 
directed attach the Party by the Goods of another | 
th Mad, an Action of Treſpaſs lies againſt him. So 
H. Wl if the Sheriff upon Execution take the Goods of a 
or Stranger; but if he attach the Defendant by the 
goods of another Man being in his Poſſeſſion » this 
out Wl is juſtifiable. 11 H. 4. 91. 
ion Treſpaſs lies if he attach the Servant by the "x 
Goods of the Maſter, being in Poſſeſſion of the 
(ex, ¶ Servant, and for the Debt of the Servant. 2 Rolls © 
pals Abr. 552. o. 2 DoF, and Stud. 149. b. 138. b. 
If a Man hath an Hundred, and bona & catalla 
50ds felonum within the Hundred, and the Sheriff takes 
him. the Goods of a Felon within the Hundred, an 
6. _ of Treſpaſs lies againſt him. N. B. 
and I If che Sheriff wie a Warrant to a Bailiff of a 
affor, Franchiſe to take the Goods of a Man in Execu- 
Jon, and he miſtakes the Goods, and takes the 
Joods of another Man, the Bailiffs are Treſpaſſors, 
"ne not the Sherlif. 2 Roli Abr. $52, 9. 
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11 a Man be 9 by = Bailiffs of a Shen, 
- ind upon this he ſhews 8 them a Swperſedeas to 
iſcharge him, the Bailiffs refuſe and detain him, 
he ſhall have Faux Impriſonment againſt the Bai- 
Us, and not agaioſt the Sheriff. Vide infra Tir, 


Fanx Impriſoument. 
A Man is arreſted and tenders ſufficient: Bail, and 


irt is refuſed, and fo he is impriſoned ; this doth not 


.make the Arreſt and Impriſonment ſo tortious as to 


have an Action of Treſpaſs, but he might have 


an Action on the Caſe. Cro, Car. y. 190; Salmon 


verſus Percival. 


After a Rule of Court to yacate a Judgment, 
Treſpaſs lies againſt him that taketh the Goods in 
Execution. 1 Keb. 453. cited in Felgate's Caſe. 

Fi a Keeper detain his Priſoner fot, undue Fees, 


qhrer he is diſcharged by Law, an Action lies, 
Bro. 


Faux Impr. 12 : Kel. 36. 89. 

If a Serjeant in London, or Bailiff ; in the Coun- 
try takes a Man upon Copier in Proceſs at my Suit, 
_ F. S. reſcue out of his Poſſeſſion, I may 
have a general Writ of Treſpaſs againſt him, or 


an ee on the Caſe at my Election. 4 Rol 


Abr. 5 
Vid, 70 5 4e bee po Titwlo Faux Imprifin 


n. 
Add. for Stat. Marlbridge, e. 15. 1. 1. 16. lies 


| if the Lord diſtrain in Via Regia, or Communi 


 Agtinft Seig- 
*% dor. 3 


Strata; and it ſhall be contre pacem, not wi 
mt. 2 * 13. Artic. A * 5 


60. b. 


For 2 tortious Dire 2 HER nothing is arrear, 
Tenant ſhall not have an Action ho the Lordy 
of Treſpaſs vi & armis, for 98 1s prohibited by 
the CO of Marlebridge, c. 3. non ideo punis- 

tur Dominus.; but if. Bailiff . es of the Lord 


| Kater 2 2. "Dire Thee NOS. is behind, here 
Action 


„ 
5 * 
3 


| Aion of Pe vi & armis lies er him; 


for the Bailiff is not Dominus, and therefore it - 
intended where the Lord himſelf doth diſtran. 
Rep. 11. b. Bevill's Caſe, Telv. p. 148. contra. . 


9 Rep. 76. a. Co. 2 10. 105, 106, 


Tenant brought an Action of Treſpaſs againſt | 
the Lord, and Iſſue is found pro Luer. Let if it 


appear by the Verdict that the Ploacif was Te- 


nant and the Lard: ' Defendant, the Writ ſhall 


Il abate by the Stat. 10 Ed. 4. 7. SO ER. 
Ik the Leſſor pur out the Leſſee for Years, of 


or feed the Ground of his Tenant, or the like, 
which he doth not in reſpect of his Sei iory, there 
an Action of Treſpaſs guare vi & armis lieth 
76. Combe's Caſe, Dier go: b. 

paſs. 4 Rep. 1 1. b. Bevill's Caſe,” 


2 Inſt. 131. 


im by the Law, he ſhall be puniſhed by: reſpaſs ; 
on Ml if he labour or kill a Diſtreſs. So againſt him 
that abuſeth a Damage Feſant, or he that enters 
lies, to view the Repairs, breaks the 2 8 IF 
juni 146. the ſix  Carpettters Cafe. e 


Rep. Leſſee cuts down" Trees to nts, and the Leſſor. | 


Leſſor takes them away, Treſpaſs lies againſt him, 
44 Ed. 3. 44. 

This Action lies N the Lord who ces 
ind ouſts the Copy- hold 1 4 Rep. 2. 4. without 
uwful Cauſe. Co. Lit. 6 O. 


It lies 
Pits in the Common. Siderf. 106. Gos and Cotber. 
The Defendant 1 925 he is Lord of the Soil, and 

| „ 


diſſeiſe his Tenant for Life, or do any Act not as 
Dominus, as cut any Wood, or break the Houſe, 


zpainſt him. Co. Magus Cbarta, b. 105. 9 Rep. i 
Seiſin by Incroachment ſhall be avoided in Treſ- 
If the Lord diſtrain out of his Fee Treha8 lies, | 
When go Lord abuſeth his Authority iven to 


the Lord of the Soil for digging 
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Ce Law of Treſpa wa 
90 for Coals, making ſo little Damage to 9 5 

aſture as he could, and avers he had left ſufficient 
Common. Per Cur. this amounts ro hom _ 
Iſſue. Vide 1 To: 936. e 


ve e one If: a Man Arid my Cattle i into the td of anc- 
that is forced e he is a Treſpaſſor and not I, and the Action 
5 1 + ane? ſhall be brought againſt him: and ſo it is if a Man 
FR by force carry me'into the Land of another. Stiles 
p. 65. Stone*s Caſe, and it oy be Py 12 

cial j uſtification, | 


55 Agin Tenant It lies againſt . at Will hel doth La 
Fr Will. _ tary Waſte. 5 Rep. 13. Co. Lit. 5 7. 1 1 Rolli 
) C for cutting Underwood: 
2 Ed. 4. 24. Pl. 23. 
It lies againſt Grantee of Tenant ; at wil. 2 
1 
* Againſt Tehant at OR WINE Vide 8 (ig. 5 
It lies by the Leſſor againſt Tenant at Will for 7 
cutting the Trees down; for though he had Poſ-WM 44 
ſeſſion of the Land by Jawful means, yet he had MW Stu 
no._Inrereſt-in- the Trees for that purpoſe, Savi ſtat 
155 84. Walgrave 00 g | | 


7 

bet Beyer Baylee of Sen, as of an | Horſe, Cc. and kill 
them, the Baylee ſhall have a general Action of I 
Treſpaſs or Trover av election; aliter if there be Elia 

Confidence repoſed in the Perſon „ and there il © 
Negligence, an Action of the Caſe then lies. Vid. I 
prius. 5 Rep. 13. a. Earl of Saloy's Caſe, Co. Li Bret 
. the Privity of Ba lent i is 3 b It 
the Tortious Act of the ay lee, a ſpecial Actioſ PI. 

of the Cale lies, but not Treſpaſs. One delivers a 4 
| Horſe to ride to A. and he rides aer to A It 
e * 1 Roli PAW 12 | if v 


Tre 


Gt Law of Creſpals; | POT er „ 


Treſpaſs r 5 armis lies apainſt a 8 for Againſt a Ser. 
taking away his Maſters Goods. 1 Leon. p. 87, Ant. | 
88. Gloſſe and Heyman. vide ſupra. | 
I all cafes where the Servant hath not a gene- 


ral'nor ſpecial Pro 2 . 15 nn „„ 5 


More, Hill. 29 Elix. +5 ag 0 
If my Servant without my notice puts my Beaſts : 

into another Man's Land, my Servant is the Tref- 

paſſor, and not I. Aliter if wy Wite put chem in. 

2 Rolls Abr. 553. e 


; | 3] 


Defendant 3 is "A a ſufficient Treſpaiivr al- Againt a Dil. 


though he is but a Servant to the Pretended ſeiſor. 

| Owner of the Land, and he which is true Owner 
may bring this Action againſt Maſter or Servant: 

the Maſter may withdraw himſelf,” Nie. 144 

Wilſon and Weadel. 


Treſpaſs goth not lie ind an . for Agia 3 | 


Aftio perſonalis moritur cum perſona. Doct. and ecutor. | 
Stud. p. 75. i. 6. Ie 2 Tort mn 7 the Te- SD 
ſtator. 


'T reſpaſs lies n an Alien. hy Br. 72. a. _— an 


Ir lies againſt a N attainted. Mich. Bur 2 9 4 1 


Elix. C. B. e and Traſel | ſon atrainted, 
Ir flew againſt a Maſter of an Hoſpital ns. his Againſt a Ma- 
Brethren. No. Lib. Intr, 248. a2. pit. an Hoſe . 


It lies againſt a Dead and Chapter. 32 H. 6. 8. ' Devn andnp | 


pi. W th 


It lies aginſe 8 and e Qnzre 855 
if vi & arms : but Capias lies not . 28 them. aw 
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"Che Law of Cera; 
* Te ies againſt an lot. ig 5 | 


Br. 7%. A. 


It lie n an Infane. N. Br. 72. 1 be 
appear by his Attorney and not of n ies 
Error. 2 Cro, 10. Bray's Cale. 

Treſpaſs againſt three, and one of the Defen- 
ddiaants was DIES at the time of the Plea by At- 
= '  torney pleaded: Car. it's Error; but if he had 

been one of the Plaintiffs, and a Verdict paſt, it's 
no Error, but ſaved per Stat. 2 1 Fac. Judgment 
: want reverſed. I Reb. 940: THe: Bb 


It lies againſt a ob. for not taking away bi 
Yhhbes in due time. Stiles 372, Liniſfon s Caſe. 
The Defendant pleads, the Plaintiff gave him r no 
Notice to fetch a his Tithes. | 


Parſon; | 


Attorney, Againſt an Attorney per Billa. Ra. Entr. 610, 

Againſt one Treſpaſs lies againſt him who ons; ano- 

that commands ther to do a Treſpaſs. Dr. and Stud. Ig. a. wide 

Vaughan Rep. 116. of Aſſſtors i in Treſpals when 
the Actors are acquitted. 


I my Beaſts are i in the Yard of 7. S. and du- 
= this time they do a Treſpaſs to another; he 
have Treſpaſs againſt me or F. S. at his Ele- 
ction. 2 Rolls Abr. 546. B. 1. 

Againſt a Commoner for filling up Trenches 
* by the Lord. A Commoner cannot dig a 
Trench to meliorate the Ground. 1 _ $84,936. 

ard and Spencer. a 


Againſt aa 
Intere ſtee. 


1 


It lies againſt a | Lunaick Hob. * 1 34: Ds | 


"The Latw- of Treſpaſs. | 

If a * who claims Common r | 
puts in any Beaſts which are nor Lowant and Co. 
. chant, he doth wrong to the Lord, and ſhall be 
puniſhed as a Treſpa or, 2 Sanders 327. 15 5 


inſt a Commiſfioner af Bankrupt; per Cur: A 1c. 

W pr ths e . et 
the Defendant may not plead not guilty, and give 
the Special Matter in Evidence, but he ought to 

lead the Commiſſion of Bankrupts and all the 
e Ee ft habe he nbd ot 
\ I Goodsonly, he may wy culp. nt . 5 
the Difference. Lit. Rep. 356. 5 


Treſpaſs of Battery and . In e eee, 
zgainfſt a Maſter of Chancery, by Bill in fo Chancery bs in Chan- 
and Pleading and Iſſue; and after Mirtimus out of _ 
the Chancery, theſe Iſſues were delivered here to . 
be tried, 5. e. in B. R. Cro. Car. 161. Su. . 
rerſus Sir Rich, Moor. | oh 


* 


- 


I deliver my 8 e. and Againf 4 
be gives or ſells them to a Stranger, I cannot Strangers 
have Action againſt the Stranger. - 

Lit. Sef&. 70. If a Stranger buy my Goods . 
one that hath ſtollen them from me, in a Market, 
ind knowing them to be ſtollen, this Action lies 
igainſt either. Doc. and Ktud. 149. a 
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„ OWY 8. AP. vie nh 
8 of the ſlats Sorts of n or les 


5 what Matter 7; reſpaſs ties; with Notes 

on the _ and . 16 550 7 K 

1 _ r ra oy 

Tie TT are Ton, . the 3 Chattels, M* © 

. Inheritance. 2 

; | 5n 

| 0 R Ts to 8 Body are e Adbale Battery Cou 

= Foes Faux "ths cond Ik. 
; . | Aﬀaile« and d Battery. CUE I 
5 Was 

Wha amounts ro an font 0 75 

Ky | : | , 

7 it a Man hold me ie by the Arm, it is an Alfi 

— in “Law. 5 batt 

Sou if one ſaith he will cut my Arm. Quere A 23 

: +3 ihe. vs 


Thy x lk one ſaith, if 1 will not ceaſe 1 8 Suit he will 
5 3 beat me. | | 
—_— Challenge is an Abate | 5 4 

Menace, ſo that a Man dare not tam in ond. 


Toun. 4 Vi 
If a Man ſtrike at me « whh a Hatchet (although eme 
be do not touch me) it is an Aſſault. no 


If a Man deliver to another a Subpena. 2 Roll Jer it 
Abr. 545. Quære. For 
In > Bultr. 327: per Dodderidge, Ways ff D. 
not make an Aſſault. 9 
The Intention as well as the Act makes an 40 
ſault, therefore if one ſtrike another 1 th "wg 


De Leer Seh, 5 
Hand, Arm or "Breaſt, in Diſcourſe, T's no. 4. + 0%. 
fle becauſe there was no Intention. e 

Holding up 8 — Sy" is Au Z 
Mod. "RS „ „ "5. 2 


* na path ſaid fo eee, Ws 1 Sn 


Molliter Mans ſait upon his Shoulder, an FR 
laith to F. D. eh hath a Warrant * N 
kim from a Juſtice of Peat, this i is not a Battery. Oe. 
1 Rolls Alr. 546. Ko 

So if a Man deliver a Sulpens to e chis 5 


s not _ 9 . . 5 „ 


| Phe "+ 


In Aﬀſale m and Battery the Caſt u £4 Evidence 
vas this: The Defendant drew a Sword, and 
waved it in a Menacing manner againſt the Plain © 
if, but did not touch him; fo the Jury were too 
zul ind him guilty as to the Aſſault, but not of the ' © nfo oi 
battery: and the Opinion of the Court was, that i 
be Plaintiff was to haye no more Coſts than F 1 
mages. For the New Act excepts Actions of Af. , 
ule and Battery; 5 o that _ * be proved. F 
1 Ventr. 256. 6 ng 1 

Aſſault and Barry Eu, oy two 1 5 
nd declared of Affaulr, Battery, & tantas min- 
Vita [ua 3 Cc. they pleaded ſon AaulWt 
ltmeſne. The Court, beld this no Error, which k 
$ not Law ; though. nothing be ſaid to the min 
get it's goed 3 for the minas is but to enfarce. the” ; 
Vamage. More, Penruddeck's Caſe. 

Declaration was pro eo quod cum te Def. = 
aut. Per Cur. it's not good, it's, not direct 
werment. 1 Rolls a 7 55. Wn * 


ug bren. . 


— ures. — - 


2 
* 


band. On Nor Guilty pleaded, Verdict was found 
for the Plaintiff for the Battery, and for the De- 
..  fendant for the reſidue: and it was moved in arrcſ 
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dant juſtifies by Proceſs out of the Court of Pie. 
Pom ders in New-Gaftle on Tyne. Demur: but 
the Cgurt, without regard to the Plea, though it 


as to the Goods, and the Severance by the Ver- 
dict had not cured.it. Hob. Reyne} and Grey, Ia Cr 
| Buckly and Holes, and the Judgment was ftayed, 


may be of à Stranger, and then neither Hushband Mar 
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8  Becruſe no Place was where the Battery was 
| mace, digen was arreſted. Laeth 273. Edſolls 


_ Gale. | JJC... s aG a 
In Treſpaſs for Battery and Fawx Impriſonment, i = 


the Plaintiff detlares, quod cum, Cc. The Deſen- ; 


was a Confeſſion of the Matter in the Declaration, W 1 


| gave Judgment, quod. Quer* nil cap. per Billam; 


r by the Lam] the Declaration was defeQtive in 


» - 
n 


| 15 Subſtance, nothing being preciſely a firme . Sir 1 
T. Jones 197. Chomly and Aureon. 
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In Treſpaſs by Baron and Feme of the Battery 
of the Wife, and taking the Goods of the Hu: 


of Judgment, that the Action was not well brought 


1 Levinz. p. 3. Talbor and Ban. 
_ Treſpaſs for Battery of the Wiſe, and taking frot 
her an Apron and « Pinner. After Verdict pr. 
Quer. moved in arreſt of Judgment: 1. It is not 
ſaid in whom the Property of the Apron anc 
Pinner were; of the Wife it cannot be ſaid, the) 


nor Wife had e of Action. For then, 2. | lige 
they were the Goods of the Hunband, the Wil | 
ought not to join with him; and Judgment wa 6 
an? Leving. 20. Dunwell & Us vel” 


ö 8 wor — 
| 1 1 by Baron and Feme for . PP 
- chap both. Upon Not Guilty, che Verdict 5 a 
| ſo much Damage for beating the Husband 

fo much for — of the Wife. The Co — 


That upon a Motion to arreſt the Judgment, that 


we Plaintiff, might releaſe the Damages for the 
beating of bit If, 108 take * oe the 
1 ether. 1 V. eur. 3% 3 ; 9 " 


7 | Bars to T reſt als of 


Er Inmpriſenment, Kc. 0 


| There bare, to avoid the Charge « of reges: 


. 1 jatio, Denyal, 
5 ak ek 5 
5 „ a. a 
« : 
- To Treſpal, the common wr Battery, Not 


Guilty. 3 Br. 400. 

Or ſpecially to the Treſpaky, fon Aale as 
ineſne. 3 Br. 4.00, my 

In Treſpaſs of Aſſault, Battery and Wounding, 
Ge. if the Defendant plead that the Plaintiff bear 
him firſt, then he Juſtifies the wounding; but if 
he juſtifie by arreſt, or any other Cluſe which will 
hr in him out only molliter mauus imponere, then 
enn, Net ad vulnerationem pred, ſuperins fiers 

ot Guilty, and the Arreſt or other 
e ie ae and concludes, que ef cadem 
inſult* verberatio & moletraltatia. 
| Wounding may not be juſtified in Defence of 2 
Man's Pofſetfion : but, per Coke, a Man ma ; = ol 
life the Wounding in Defence of bis Per 


rob 19. Butler and Auſtin... So 24 H. 


Plaintiff 
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Tree for AA, Battery and” Wounding: - 
The Dillndene pleads 1 Ae demeſne. The 
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Ce Law of Ctelpals: 


— Keane the We ing ay MI 


be juſtified: It " ſeems. to ſome ids a good Plea; 
FEE the Foundation of the Action i is, the Tref- 
_ pals, to which this gh 2 Ae Seder] 

Dance and GAs 5 . 
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Ld his Ga,” - 


in 252 5 for Publick Gogd, 
Tr 4 by Caſtigation, 
. N 


In Dai of Eifel 


If a Man aſſault me, if can well eſcape fim, 
I may not beat him + 


8 ( 


If a Man aſſault me, I am 29 1 — 5 to W | 
till the other hath given a Cut, but I may. beat 


him in 5 own Defence. 2 Rol. Abr. 547. 
Son Aﬀonts Demeſ m 


That ts ben a Man juſtifies 3 in 15 - Deine 
as being firſt ſtruck by the Plaintiff, and that 5 


(the Defendant) ſtruck in his own Defence: 
In A of Maybem, ſon. aſſault demeſne i is a 


Th ge tion ; 1 he plead Not Guilty, he can 


ve in Evidence that it was ſe defendendo; 


t he ought to have pleaded it by way of 


1 in Bar of the Action. Co. on Mayne 
Charta 316. 

In Treſpa G of Afhult and Battery, a aw may 
juſtify in 2 5 of himſelf, or for the Preſerva- 
tion of hu Pallcſhon of Land or Goods. Co. 2 Inſti 


p. ny 
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of his Goods, * wh 
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8 But he cannot ” dy ' Mayhem 5 So 
beg or Menace N 1 or eber : __ = 
ibid. . | — 1 * 
Treſpaſs for Afſault, Battery an ading:; =_ 
the Defendant. Pics fn ofa demeſne : the =_— | 
Plainciff demiurs, becauſe ounding c „not 1 1 


juſtified by Plea. Q. Siderfis p. 5. 146. p. 17. Car, © 

Car. 2. B. R. Dance and Lucy. It was adjudged, 
That ſor aſſault demeſne is a good Plea; - the | | 
Count being quog mutilavit only. 1 Keb. 884. 
LIES meſme Caſe. The Ale muſt be ſuch = 
% juſt Ground of Terror, as holding up a Sword, e 


or running at bim, which is DS on YN 
dence. 1 Keb. gar.” | 


2 be Fer ＋ a Son al ads, 


Ra. Ext. 61) 1. Co. Ent. 644. Hers. 34. de ins 
fulta in (erwien, Ra. Emir. 613. | 

Treſpaſs for Aſſault, Battery and Woundivg: OL 
The Defendant ſaid he was Conſtable of D. and or 1 
ſuch a Mildemeanour of the Plaintiff's, he laid his | . 
Hands on him and carried him to the Stocks 175 | 1 5 

+ cad. and on Demũrrer it was, adjudged pn 
®ver. for the Defendant did not plead Not © Gui 

to the Wounding, nor juſtified it: But if _ 

leads that the H ft which the Plaintiff had was 

of his own Aſſault, this is a good Anſwer to all. 
70. Elix. 268. Pendleberty verſus, mots. 
Action of Battery was laid in the Declaration td 
e 18 Febr. the Defendant pleaded ſon aſſault de- W | 
ſus : at Iſſue the 8 proved an Aſſault 100 
V the Plaintiff, but at another Day. This doth =_ 


jt prove the Iſſue for the Defendanr; becauſe the — | 
uſtification ſhall refer to the time laid f in the De- | "un 


laration, if the Defendant doth not difference the : 
* in his Plea ; and in ſuch Caſe the Defendant. „„ 
| hey that fuck 7 than that in the e 


D 


* 


- ther in the Defe 


= 5 WS. the 1 did An ; n Aﬀeute, aig 
-A craverle Wy FRED the eclaration at ks bh: 


1 Defence of f Rela a 


in 4 157 the Battery 2 and · 
| | his Wife. 2 Roll: Alx. 
546. 


1 Maſt may paſty the Battery of another 

in Defence of his Servrnt. ibid. 

Tue Servant may aw the baer of another 

in Defence of bis Maſter. 

Defendant (a Juſtice . ihe 8 ruſtifies, Y 

cauſe the Plaintiff's Wife being invited to a Fu. 

neral, refuſed to give place to the Defendant, mu. 

liter mana im} wit, to put her out of her Place, 
Judgment fro Nuer. TOP 400" e and 

ennings. „ 


as 
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In Defence of bi Good, „ Lands and Poſiſim. 


| A Man may if the Batt of another in 

Defence of his 2 5 15 5 

8 If a Man will take Mone out of my Purſe, I 
| * juſtify the Battery a him in Defence of 


ir Man takes-rhe Beaffs of another Damage. 
feaſant, and an Eſtranger will take them out of 
bis Poſſeſſion, he 1 well Juſtify the i in 
Defence. 19 H. 6 | 

Fiuſtiſc. in defence de came odoriſequo. R. 

| Emr. 611. 

The Defendant faith that the Plaintiff number 
quo Clauſum fregit, &. Cunitulos ipſins Roberts ibid. 
invent. cum Retibus capere woluit, per quod Def. 

ut ſerviens al. R. & per ſon ci molit. ma. 

mus impoſuit, to 1 * bim from taking them. 

This is not a Feel 3 Cro. lix. * 


S8. 58S SS OS DN 


8 2 


Barret verſus 


e 


Fair, and enn another comes to 
| l' down, be may ju y the holding of bin 
by the Arie, 22 H. 6. 286: 


f > Man have Licence to credt „ 9 


Treff 1 — dite 2 Maſtiff Dc Dog, the: Defen- — a 


dant pleads the Maſtiff was -unmuzzled, and fell 
upon.the, Dog of 4. in the Street; and he-as Ser- 
vant of A. killed him, it's an ill Plea; for he 


may not juſtify the killing of a Maſtiff Dog in : 


Os 

br 

2 which I have Property, without reaſonable Cauſe, 
her and this is not here ſo, unleſs that he had 

ber the e rg that he could not 
be. part them without killing the Maſtiff. He need 
Fu- 
nol- 

ace; 


ro plend 6 bad i ben in « Warren. Siderfin 
2 15 Ws Cops 2. B. R. Wright d 


. . eadi 8 Heals Shane 4 in 
= in Action of wes pled Battery, the Plaintiff re- 

lied, That the Defendant would have forced his 
— from him; whereby he did molliter inſul - 
ian facere on the Defendant, in Defence of his 
et n Foſſeion. The Defendant demurs, ill Plea; it 

I. uſt have been, he did molirer mamas imponere. 
ſe, 1 One cannor juſtify the beating of a Man in defence 
3 aof his Poſſeſſion, Otherwiſe Mad. Rep. 36. Fives 

ind Tre/ilian. 2 Keb. 597. id. Caſe. 

age If I lend an Horſe to 4. for two days, to ride 
ur of ll 10 A. and from M. to B. he rides him to A. and 
ry n foto London, I cannot juſtify Battery of him to 
ny repoſſeſ my ſelf of my Hork + for he huth a ſpe- 


i cial Property during A OR CO Ee 8 


other 1 ne, 7. 17%. Lee's Caſe. - 
In Difence of Land and Paſſion. 
[Ap may jy Band if adds | 


defence of his nnn 
Co. 2 Inſt. 316. n 
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A a Min come into a Foreſt in the Night, the 
N Foreſter may not beat him before Reliſtance made 
by him. 2 Rolls Abr. 548. G. : 
A Man erecting a Böoth in a Fair by Licdich; | 
nnd ã Stranger throws it down; ; Ver! he may not 
Juftity the Battery. Vide ſu & pra. 
I may juſtify the Battery en Vd ll 
enter into my Houſe.” 2 Rolls Abr. 348. G. 7. 
Lawrence s Caſ ol | 
. Treſpaſs of Aſſaule,” "Battery" mg Wounding; 
the Plaintiff juſtifies In defence of his Orchard, 
| eee ee e Per Our: vill. But had 
it been molliter manu impoſuit, and that the Plaintiff 6 
reſiſted, and Wer ao che Defendant, Ce. It { 
| hath been reſolved that molliter Sad. Fc. the 7 
Defendant took 2 Stones and threy at the Plain. 
riff in defence o 7 8 was no ſüfficient ju · MW x 
ſtification. * ipbibridge*s Calc. h 
So of his Poſſeſſion of 2 2 Rolli Abr. 568. 
5 Cole and Mandeer. | 
The Defendant juſtified, for that the Plaintiff 
eltred his Cloſe, and that lie molliter manus impo- 1 
ſuit. E. If he ought to ſhew what Eſtate he had WW © 
in the Cloſe, and that the Plaintiff came there to 
eject him; Moor, Smith and Ball's Cafe. fal 


 Tufificatio for Publick Good, ani for bindring 
Miſchief, or preventing Diſturbance and Is l 
 decencies in God's Service. 5 ves 

| Bin 


I ol plays at Dice with K i in the Houſe of A 1 77 

| | Rice of Peace, which B. was a Cheater, and the z 

| Defendant juſtifies in Battery, That he for the IU, 
Cauſe aforeſaid por his Hands upon him" to bring 2; 


him before the ſaid Juſtice, who bound him over, 0 
and he was convicted as 4 Comm̃on Cheat. Cro. 555 
Car. p. 234. Holliday and Oxenbridge. ; 0 


e * and upon am 


this C. comes. 0 8 2 1 ts. his = er 
upon him to. ſtay him. Thisis ee 1 Rolli 
Allr. 546. C. 3. Walter and 
In Aſſault and Battery in Gin Com. 1 the De⸗ 
2 juſtiſies, That at e 3, Ten in the. 
County of L. one FJ. a Cura 


; Divine Service and Funeral Oka es, and. the 
ö Plaintiff did malitiouſſy diſturi; on : 7 the De⸗ 
8 fendant did require him to deſiſt; and becauſe be 


ö would not, they to remove him did wolter e manu: 
f imponere, Cc. abſque hoc, that they were not 
guilty of any Aſſault in Com. L. or elſewhere extra 
7 Comitat. L. It's a good Plea: for the Dans, 
t I for this Diſturbance, was a Nuſance to them all, 
e Med. R 168. Clover and Hinde. 

. In Aflault, the Defendant juſtified as Church- 


. Warden, That he pulled off the Plaintiff 3 Hat, 


e 2 covered in time of Pirine Service, 
8. e ed him to pull. it off. It's good. 8 

| > ik Boys 1 in the Church Far 
i © 2 Ke. 124. Hew and Planner. 1 Sanders Rep. 


„% i 12. meſme caſe. The WC pleading. chi vide 


ad in Sanders. 


oY One may tie a Mack man, or catch o one, that is 
falling into Fire or e with Vole, ** 
and juſtify it. 

Gus Fra part two Men fighting "gs 5 «or 


7) 


Burgi Per ah ex qui babuere Votum & un 


Eleddiose, Ge. Tompſ. 306, 30 
Ber quod molliter r. impoſuit ſong 17 + 
13. 


A. pugnant ad eos / et Ra. 
2 Browne 142. Tom 336,394. 
Quod Nuer inſult Tm cit in 8 oY. 4d con-. 
ervand pacem, Oc. 2 Browne 13 
Quod Quer inſult” fecit in W. 225 1 retraxit 
eum ** * flere. Ra. Entr 612. 
A Deus 


* 


. per mandat Majoris de F. wt 7 
—_ wer? qui non 13 Vetum in Ele&ione 


on 
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——— — 
Deux Defendants plede ſon aſſault bath, 4 

"ah Def. plede — 4 manus impoſiut fro pre- 

Der 85 10 51 Def. & Juer invicem 


- feporand. Tompf. | 
Juſtif A 2 5 2 fuit Gas Ee 
1 ons O& quo 2 Owe tempore celebrationis Divine 
Ser vit oor Rane fecit, & (ic Defend ad c. 
pe + 5 Que W Eccleſia ire, Tt 10 "Treſpaſs q 
Kaye: Reg, 612. jy 5 
1 a 
* of Aﬀeuts by moderate can. w 
t Coftigation. „„ E 
5 | th 
he ſenile pleads the Pl milf was wy en 
| Servant, and for negle& of his Service avolliter I an 
manu impeſuit, e. que eff eat wulneratio ; and MW m 
further he pleads, That ſuch a Day and Place that I »e1 
the Plaintiff exoneravis, relaxevit & quiere cla- MY the 
mai tothe Defendant all Actions. Per Cur the Ml ex; 
Þ 40h is double, and it ſhould have been he releaſed MW Th 
| : fs $43 prum. Siderfin p. 175. Bleek and Grove. @ ken 
"> —f Ee he oughr'to ſhew a Retainer, though Wa 
quod Servitium amiſit he need not. beer 
; 10 Treſpaſs for Battery brought by a Scholar, beer 
ths Defendant pleads, he was his Schoolmaſter ad good 
erudiend? & infermand in facultate Legendi, &c. ” 
andi f6.it aughr to be, for he may be a bool direc 
— ſter in mals arte. Siderfin 195 to ar 
Tube Defendant juſtified * che Plaincif is and .c 
his Servant. and for neglect moderate caſt igeviiff good 
The Plaintiff replies, non moderate caſtigavit, and | 
Iſſue pro Quer. It ought to be de injuria ſus prof Jul 
pria, yet now it's good per Stat. Car. 2. Siderfinin Lo: 
4 FT s Caſe. 2 Keb. 623. * aa 0 
| io hol. 
9 5 To 15 


„ Mon A. 


1 


3 
gt 1 
* * 4 «© % 


ODS: 


2 , 2 768 br ad 4% 2 


Tian for Aſuile and B 0 of wo Wit in 
L. The Defendant pleads Nom culp. tothe duc, 
And to the Aſſault, That in D. in another Co 
at the View of Frank pledge, a Warrant was 
to the Defendant, . Conſtable, to take 4. 2 


and to carry her to the Cook-Stgol, by Force of | 


which he commanded the other to aſſiſt him to 


execute the. Warrant, whereby hey came into | 
the Plaintiff* Houſe, the Door being open, to 


enquire for A. G. where the Plaintiffs Wife made 
an Aſſault upon them, and the Conſtable com- 
mands the other Defendant wolliter manus impo- 
nere, que oft cad Tanſereſſo, abſque hoc. that 
they were guilty in L. vel alibi, vel alio modo 
extre P. pred within the Realm of England. 
The Plaintiff demurs; many Exceptions were ta- 
ken to the Warrant; e the pleading the 
Warrant was only Inducement, and if. there 

been no Warrant in the Plea, the Jpſtification had 
been good enough.  Quere if the Traverſe be 
good; Vide Tit. Traverſe, 

The Defendant juſtifies by Force of a Warrant 
directed to him and to two others, or either of them, 
to arreſt the Plaintiff ; and tbews, that he himſelf 
and one other of the two arreſted him; yer this is 

* and King's Caſe, . 1 Rolls Rep. 

o6. Walcatt and Em (ER 

as ly Proceſs out of the Sheriffs Court 
in London, He ach there was a Plaint in ſuch a 
Court before L. 24. and doth not alledge a Cuſtom 
o hold Court before the Sheriffs, and that F. 24. 
was then Sheriff. 2. It's ſad e coram F. M. uno 
Vicecomitꝰ, which is well enough, there being two 
Courts, chough they are but one Sheriff; the Writ 


we 1 


1 paving 1 


certified that he did it as Conſtable in the Execu- 
tion of his Office; and double Coſts were granted 


according to Stat. 7 Fae. 5. though the Declara- 


tion was ill; for Husband and Wife cannot join 


for Battery done to them both; for the Vexation | 
N Cro. Car. 175. Heyler's Caſe. 1 


n cee by 8 out 4 an rium c Court. 


* is not ASE! att Perm e the 


Court be held by Charter or porn Sir 
T. Jones, Serve and Deering. - OE 


Comes wot of Reed. 
+ 'Treſpa for the taking of ky unte m detain 


: ing them till he was forced to pay 2 J. 8 7. 2 d. the 
Defendant juſtified that F. S. levied the Plaint in 


the County. Court in a Plea of Debt of 39 s. 114. 
againſt the now Plaintiff, c ſuper inde taliter pro- 
ceſſum fruit, that he recovered * ſaid Debt, and 
eight Shillings and four Pence for Coſts of Suit; 
prout per proceſſ* inde in Cur Com pred? remanen 


& ſuper quo ad proſeeationem i ip- 
woddam Reif extrs Car Com pred 
8 ' praceptum the Sheriff com- 


manded the Defendant to levy the Money, &, 
by Virtue of which Precept he took the Cattle and 


dietained them till the Plaintiff had paid the Money. 
The Plaintiff demurred, and adjudged. for him. 


3 15 1 4 * 4 „„ 
| if: 1. . Been 


e in of Creſgals. e 
* ee London, but Vicecomiti Mid 
I Keb. 564. Otborn and Parker. EE. | 
|  . Treſpaſs by Baron and Feme for Battery Joneth 
| them both, ad dampuum' ipſorum. The Defen- 
duant pleaded Not Guilty, _ found for him, and 


= © ws ks AO Md wok wo OO FR EE Ig . 


N a f EE” * 
e * K 


1. Becauſe when, a judgment is pleaded in gn 
ĩaferior Court, eſpecially ina Court not of Record, 

the Proceedings ſhould; be ſet forth at-large, and 

not to ſay, taliger proceſſum uit. 

1. It is not ſhewed chat the Dehbr.aroſe within 

the Juriſdict ion. | 92 


J 

d | 
0 3. It doth not appear that che Court "awarded 
— 

n 


* 


the Precept; it is only ſaid, quoddam præcept e 
7 Curia emanavit, per quod the Sheriff commanded, 
*F c. Whereas the Suitorsare the Judges; it ſhould. 
* be per quod praceptum per prefat Cur directum 
FH, fc. 2 Ventr. 100. Pinager and Gale. 
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LS Excuſe of Aſſault | and Battery. 5 
he BM One Train Soldier hurts another in Skirmiſhing, 
ir and the Defendanr' pleads that caſualiter & per in- 
3 ortunium, & contra voluntatem ſuam in ſchar- 
ging of his Piece he did hurt and wound the Plain- 
tiff, which is the ſame, G c.  abſque hoc that he 
was guilty aliter ve alio modo. The Plaintiff de- 
murs, and Judgment for him. . But had the De- 
fendanit ſaid the Plaintiff ran croſs his Piece when 
it was diſcharging, or ſet forth the Caſe with it's 
Circumftances, 15 as it had appeared to the Court 
it had been inevitable, it had been good. Hob. f. 
134. Weaver and Ward. He ought to have fur. 
ther ſaid, he could not avoid the Fact. Moore 
meſme Caſe. e 3 
No Man ſhall be excuſed in Treſpaſs (for this is 
the Nature of an Excuſe and not +. Juſtiſication 
prout ei bene licuit) except it may be judged utterly 
— 1 his fault. Hobart p. 134. Neaver and 
„„ „„ 
If two Maſters of Deſence playing their Prize 
hurt one the other, Treſpaſs lies; but if one kill 
che other it's no Felony. Hobart p. 134. 


1 [; 4 
4 

17 1 
I þ4 
I [1 

4 
1 

i 

n 


, 


r 


| A fo uit 5 Eveſdropper. 2 Browne. 158. 


Quod Def. fuir . we eum Arcu loge as 
rs & Quer 2e 3 venit Pope Aeta, 


| 2 ibid. contra voluntas? 285 1 in 
Pede came S. 1 Br. 188. EY oF 


Ca P. IX. 


5 : What amounts to i; Impriſonment, where 


the Action to be brought, of the Pri, 
Declaration and ann, in Bar, 


ER | | 5 4 


| Far ere ge, whet i it . * ls it 
5 be ſaid fo be fo, 2 not. * 


CF « Soren London refuſe to accepl : Bail, 
| Action of Faux Impriſonment vi &. armis 
| doth not lie, but Action upon the Cale. Cro. Car. 

296. Salmen and Percival. 
* If a Bailiff of a Sheriff refuſe to accept Bail, this 
Se. lies not. 2 88 Abr. 562. 10. Alan?! 


If a Sheriff makes no o Return, or a Faux Return, 


_ 562, 563. Parker and Meſs. Vide ſupra. 
A Priſoner have Faux Impriſonment 


his Keeper if he remove him 8 of the Priſon into 


another . or Liberty. Dier 66, Pl. 12. 


þ 


rempore Bealee e „ 


tſter the Pa is arreſted; it is Fawx Impriſonment 
in the Sheriff, and ſo of bis: Bayliffs.. 2. Rolls 


} CIR 5 
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„ and after purchaſeth a Writ, and the Sheriff 
"the Party being in his Cuſtody, an Action | 


w 


- 


of Faux Inpriſonment Beg. Dia 2.44; Pl. r. 


Proceſs iffues to take a Femme Sole, and before ſhe 


be taken ſhe becomes a Feme Covert, and then is 


_ taken, Action of Faux Impriſonment lies. 2 Bulf. 


80, 81. Doyly and White. 


A Capias iſſues againſt F. G. of Dale, Gent. 


and there are two of the ſame Name and M ery 
within the ſame Village; the Sheriff at his Peril 


ought to take him which is ſued.  Brok. Tit. Faux 


Impriſoument. Pl. 17 1 T. H. 4. 91. 

The Writ agai 

Ofab. Parif. (9 Febr.) the Defendant (the She- 
riff 's Bailiff ) takes him the 10th of Febr. and be- 


fore the 470 die poſt, it's unlawful. Siderf. 229. 


Ella and Fackſon. Mich. 16 Car. 2. 


Treſpaſs quare vi & armis in Amam Filians 


ſuam inſultum fecit, & ipſam cepit & impriſons- 


vit. The Father (hall not have this Action; for 
none ſhall have Remedy for the Impriſonment, 


but the Party to whom the Wrong is done, Cro. 


Eliz. 770. Barbam and Dennu.. _ CN Hi 


Where the Aion to be brought, vid. Venire. 


Vic. Juſtific, Le Rule. 


Per Stat. 41 Fac. c. 12. if any Action, Bill, 


Plaint or Suit upon the Cafe, Treſpaſs, Beating 
or Impriſonment, ſhall be brought againſt any 


Juſtice of the Peace, Mayor or Bailiff of City or 
Town Corporate, Headborough, Portreeve, Con- 


ſtable, Tithiog-man, c. or any of them, or any 


other who in their Aid or Aſſiſtance, or by their 


Commandment ſhall do any thing touching or 
concerning his or their Office or Offices, for or 
concerning any Matter Cauſe or Thing by them 


p., 4-4 
4 * 
4 


the Plaintiff was retornable 
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be 10 of Crepe . : 7 
or any = of chm done b irtue or Reaſon o r 
6 tho Office or Offers that the ſaid Ae Ji 
Bill, Plaint or Suit thall be be laid within the County 15 
where the Treſpaſs or Fact ſhall be done or com- 
mitted, and not a « 6 ; and if upon the Trial 
in ſuch Caſes the Plaintiff therein ſhall nor prove 
to the Jury that the Treſpaſs, Beating, Impriſon- 
need or other Fact or Cauſe of Action, was bad 
ithin the Coun ty wherein ſuch Action : 
ST be lai laid, that 2 TT Jury ſhall find the De- be 
| fendants not * guilty, without having regard to any La! 
5 APIS! given by * Reb 8 F 4 


Fans ps is UG - two; Ws 
n W We $7 they ought to ſerer 3 in A Aen. 


| Declaration: 5 


The Declaration is, cepir < FR OY ny 
| Defendant pleads a Plea by Warrant from the She- 
Tiff in a Ca. Sa. The Plaintiff replies, That a & 
perſedeas was delivered to the Sheriff, and yet af 
. ter he detained him in Priſon ; but faith nothing ol 
the Caption whereof he com plained i in his 15 
ration, and fo maintained — his Count. Judg- 
ment pro Def. for this Cauſe. Cro. Bid. 404. 
Stringar and Sanlack.. . Vide ſuprs in ult, 
Battery and Impriſonment. 1 
Aker a Verdict it hath been ruled, FLY it 5 
enough to ſay, one had impriſoned him for a long 
time, and Rolls conceived the Caſe in Hobart 125 
* t Ste #: 178 1. in n Ireland's Fn 
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ification to falſe Impriſonment; or 1 1 2 
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; TH By Offieri. 


Fake ths fars Rule: „„ 33 
The Juſtification ſhall be good South d ” 4. „ 
be er gd for that i was done by Order of | 
Law. As * 
The Sheriff may. joſtify executing the Proc | 
of rhe Court, alebouph it is erroticous : as if a 
Copias comes to him by comm any Original, and be i 
executes it, So if a Capias or an 55 5 co | 
quilt e Duke or «n ' whos 4. 9 Rep. 
10 Rep. 70, 76. Dier 61. H Tay 5 
Jolies by Warrant out 97 5 Dur os, though” 8 
the Proceedings were irregular; yer ſeeing they. TY 
21 grant 4 Copies, that excuſeth the Officer. 
: Rep. 170. „ Len 
F Jay of Peace errs in his Warant, yet Wales 
aks the afreſt ſhall be puniſhed in faux lmnpri- 
7 ſmment. S0 in 1 Diftreſs, 2 Rolls ye 29 1 
Wl (1's 5 Caſe. 


1 Faciar, yet e . . 40 os 
4. K. — E > Rolls 4 br. 5 oY % 


1 By an Offer for 27 a. vi 


The Sheriff or other Officer meets with {Nan 
ho misbehaves himſelf, he may commit him to 
Priſon and Juſtify. 2 Bulſr. 7 9. 2 Br. 221.” 
In faux Impriſomment, the Defendant juſtifies, © 
bat the was Sheriff of London, and had arreſted one 
„Who had eſcaped, and in Purſuit of him 
bour nine «Clocks at " * in February the Plain. 
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kiff wet bim and uſed him indecently, & Jay de- 


Argument as to the Pleadings in this Caſe by all 


| 

I 

7 

2 

7 
of Preachers in the Church. Vide an excellent MW L 
the Judges of the King's Bench about Mifreciral of 8 
of 


2323. ; 
| Rep. 92. But one may not arreſt for Felony upon 


| Lord Mayor and Juſtice of Peace in Landon, 
diver ſis Canſis eid. Majori bene coguit'; cot 


* Cauſe of the Imprifonment, fo as the Court ms 
judge whether it be lawful or not. Cro. Fac. 8 : 


2 4 * 


truſit uſq, ad mum, & permulta verbs incivi- 
2 Iny dedit, ſaper quo il inveniens le Plaintiff 
vagrantem in noe & male geſt ant" ver ſus Iuy, il 
ly impriſen', Ct. Per Cur. the Juſtification is 
good ; for all being joined together is a good 


Cauſe of Imprifonment. If a Man do ſuch an 
act againſt a Conſtable, it's a good Cauſe of lm. 


194 rr and a Conſtable may arreſt a Man 


for breaking the Peace upon himſelf. 1 Rolls Rep. 


p. 237. Chune and Piort. 2 Bulſtr. p. 32.8, meſme 


Caſe. 


The Defendants being Juſtices is the Peace do 


7 


juſtify per Stat. 1 Maria, made againſt Diſturbers 


the Statute. 2 Bulſtr. 47. Creſwick and Rookeshy. 
One may juſtify Impriſotiment for Suſpicion of 
Felony, if the Suſpicion be violent, 3 Lebn. p. 

$parris's Cale. Dier 5. 236. PL 26. C. 11 


another Man's Suſpicion. 2 H. 7. 15. 15 H. 7.5. 
20 H. 7. 12. Dier 222. For Suſpicion of Hue 
and Cry one may. 1 Rolls Abr. 559. 2 Bulfr. 


25 10 76. l . | 
One al "et Mayor 2 B. a Fool, par ls ; | 
cannot juſti impriſoning him. Alte 1 
the Mayor been in Publick Place of Juſtice. Cra wo 
Elix. p. 78. Simons and Sweet, _ 
The Defendant Juſtifies that Sir R. L. being 


1 
14” $4.6;0 


him, being to impriſon the 
ought to ſhew the 


at Mace 
Plaintiff. III : for he 


 Boucher's Caſe. bs 


ee for Baan and ap sg The 
Defendant juſtifies by Execution of a Writ: but 
upon the Plea it appears to be executed after the 
Day of the Return, but before the E 
and the Execution was adjudged to 2 3 | 
BH MAfoore 733. Gro. 3. 180. _ be 
| x Levinz, 143. Ellis and Fackſon ndbam ci. 
N ted a Caſe to be, where the Writ by the Roll was 
award returned upon” Wedweſ: rn 
returnable upon Thurſday, an executed upon the N 
Thurſday, 7 the Writ ordered to be amended 
according to the Roll, and the Execution upon the 


Tharſ« 

ole Age and faux Inpriſeament In Londen. The 
Defendant pleads F. S. ſued forth a Writ of Lati- 
tat the laſt day of Trinity-Term, directed to the 
Sheriff of R. or” by Virtue of that the Sheriff 
of the ſaid County made a Warrant to the Defen- 
dant, and he upon that took the Plaintiff, which 
is the ſame impriſonment, ab/que hoc, that he is. 
guilty in London, vel alit. vel alio meds. 
Plaintiff replies, That the faid Writ was truly 

roſecuted er the e (vix.) the th 

Day 1 2 * though the 7 feat 
adju 9 Luer. e a t eſte of 
| the Wi be upon Record, and the Plaintiff can- 
or not aver againſt it, yet here great Inconveniencies 

aa will be, he Plaintiff cannot ſet forth the very 
Croi¶ ume of the Purchaſe of the Writ, and the Rela- 

tion of the Teſte is only to prevent Fraud, and not 

to juſtify a Tort : and 2 Judgment pro Quer. Rar 
161. Bilton verſus Fohmſon, & . 
Treſpaſs of 22 and eee The | 

WM Defendant juſtifies by Writ out of the King's 
each directed to the Sheriff, and a Warrant upon 
t made to him. The Plaintiff demurs ſpecially, for 
that it is not pleaded that the Writ was delivered 
o the Shedff as the uſual Form is. Per Cur. . 


I Impriſonment lies againſt him. So if a Capia in an 


need not be fo leaded ; for NOTE. a FEY 
ſued, although he make a Warfant before it comes 
to his Hands ir is legal, and the Drofdenite are e both 
1 15 * Frenz 19. Fonts and he 


—By Sheriff Bali | 25 . 


if the + Sherk makes a fa Reue, Geo: tte: | 
turn; he cannot juſtify the Arreſt, - Ee in ar 
Proceſs iſſues apainſt 7:8. and the Sheriff take? 5, 
him, andl after returns non eff inventus, or makes 
no Return, he is a Treſpaſſor ab init io, and faux Ti 


Inferior Court directed to an Officer to take J. S. 
and he takes him; and doth not return the Proceſs: 
So if Bailiffs, Errant or Special, take u Man, and 
che Sheriff doth hot return the. W. rit, they are 
Treſpaſfors. 2 Rolls Abr. 563. How's Caſe. 
In Treſpaſs of faux Impriſonment againſt a She. 
riff and Bailiff, they juſtified by Warrant en Writ 
to the Sheriff. The Plaintiff replies no Writ was 
* taken out. 'The Defendant demurs. Judg- 
pro Quer. For albeit the Bailiff bath a War- 
— Xx he is liable if there be no Writ. 2 Keb. 

705- Pluncknet and Green. 

“ The Defendant juſtified by Latinas to the She. 
riff and Warrant to himſelf ; to which the Plaintiff 
demurs ſpecially, becauſe it's not ſhewed that any 
Writ was delivered to the Sheriff before the Arreſt, 
nor Warrant made before the Arreſt. Per Cur. 
this is no effential Matter, nor traveiſable; and 
the Plaintiff might have replied the Arreſt was be- 
fore the Delivery of the Writ ; elſe the Court will MM 
_ Intend it delivered, it being ſaid, that Virtute of a 
Writ delivered to the Sheriff and a Warrant, the 
Defendant arreſted. 4. Except. It's not averred 
the Wiit was returned, ſed non allocatur; fot 
my Bailiff « of 8 Livery muſt return his Pre- 


_ ceply 


Che Law of Treſpaſs. Sn 22} ol 
kept, yet Bailiff ;tinerant need not. 2 Reb. 8 88. | 
844. Green and Fones. And by his Demurrer the 
Plaintiff hath admitted the Delivery of the Writ, 
though he hath bv the want of Averment for 
Cauſe. 1 Sanders 298. e e 
The Sheriff, after having received Execution- 
Money, ought not to arreſt the Party, and if he 
be arreſted, he may well diſcharge him, per Clineb 
and Oe Cro. Eliz. p. 484. Stringar and 
Stanlack. 15 6ꝛÿA“—,,, es. 
Faux Impriſonment againſt an Under- Sheriff. { 
The Defendant pleads, the Plaintiff was taken in 
Execution upon Proceſs out of the Exchequer. at 
the King's Suit, and that afterwards he was ſerved 
with a Latitat out of the King's Bench at the Suit 
of B. and that after one H. was made Sheriff of the 
ſaid County, and he was his Under- Sheriff, and 
the old Sheriff delivered the Plaintiſß over to him. 


be Plaintiff replies, That after the Delivery over 
it o the Defendant, a Swperſedeas was directed our 
of the Exchequer to deliver him if he were taken, 
ad that notwithſtanding this, he after derains him 


n Prifon ea de _ & non alia: and further for 
he other Cauſe, I hat after the Delivery over, B. 
de Plaintiff in the Latitat, diſcharged and releg- 


| the Action, and required the Defendant to de- 
iff rer him, and yet he would detain him. The 
ny, Neſendant demurs: 1. Becauſe, the AQion is + 


rought for the Caption and Impriſonment, and 
the Replication he maintains by Cauſe of a De- 
iner after a Diſcharge, and ſo a Departure. Per 
7, the Detainer is a Caption and new Impri- _ 
ment. 2. Becauſe the Detainer is lawful after 
erſedens directed, he being taken. Per Cur. in 
Exchequer they Have Power to diſcharge a 
n in Execution, and the Superſedeas was a ſul- 
tent Diſcharge, As to a third Point, the Court 
Id, the Party Plaintiff 11 diſcharge him e 


The Lam ot Crelpals. DES 
make an Agreement with the Party. If a Man 

be in Execution, if he at whole. Suit he is in Exc- 
cution command the Sheriff to deliver him, if he 
detain him after in Priſon, action of Faux Impri- 
ſonment lies againſt him, and he cannot juſtify it, 
Judgment pro Quer. 1 Rolls Rep. 240. Withers and 

| Heng, 2 2 Bahr. p. 96. meſme Caſe. 

As the Serif a may not juſtify the detaining his 
Priſoner after a Superſedeas, ſo neither may he 
juſtify the retaking of one whom he hath arreſted 


J 
˖ 
upon Proceſs, and let to Bail, and returned Cep: WM ( 
Cr pau, alter an Habeas Corpus delivered to him to b 
remove the Body. 2 Rolls Abr. b. 558. Oy f 


; Cale. i y 
f be arreſt the Party ale 2 Superſedem (though b 

5 be knows nothing of it) ir $ Faux Inmpriſenmen. | 
of Cro. Eliz. 98. ju 


bf! Action againſt the Defendant of Fins Immpriſes m 
ment.  Now® Faux Impriſanment doth not lie W 
againſt a Sheriff for refuſing ſufficient Bail, but WM of 
Action on the Caſe. 2 Mod. 31. Smith and Hal. :f 
Alter Plairit entered in the Porter's Bob, and Ml (v 
| before Entry before the Sheriff in the Counter, 3 det 
Man may be arreſted. 9 Rep. 68. 7 =_ 
| The Defendant juſtifies by arreſt on Latitat, ref 
| he Plaintiff replies, The Writ was taken out after me 
the Arreſt, The Defendant demurs, and judg- 
ment pro Quer. 3 Keb. 2.13. Chancy and Rutter. 


Tze Defendant juſtifies an Arreſt quouſque Bondi 1 
Ziven to appear in the King's Bench, II {que hre Ple 
that at any time he did arreſt without e but 

ä Cauſe until he gave ſuch Bond. Per Cur. tha nea 
juſtification is good; and the Plaintiff ſbould have of; | 
traverſt abſque hoc that he was arreſted and def Ger 
rained till Obligation to appear in B. R. having T 
counted that this was taken on Attachment out o v ar 
Chancery, and #il cep. per fla „ awarded /i what 


Demetris (2:0; | 3597 Dow. and 9 


ws 


Fo 


„ 


Ce Law of Crelpals: 


riff, for that the Plaintiff hindered him in the Ex- 


5 ecution of his Office, and ſaith nothing to the vi 


Y «Dor all the Impriſonment, exce pt eleven e e BY, 

- che Defendant pleads Not Guilty; and to the 

e lmpriſonment for eleven Hours he juſtifies as She- 
[ 


d 22 yet good. 1 Sanders 81. Law and Ned 


King. and there vide Forme del Pleuding. 
la this Caſe of Law and King, the Defendant 
ie M juſtified as Sheriff of Coventry to arreſt him for 
ed the Breach of the Peace upon him in Executione 


bi Ofeij, whereby he arreſted him and brought him 


to before the Mayor, and traverſeth all the time be- 
es fore, that "he was Sheriff and after, and the Tra- 


verſe adjudged good althou h it was objected 10 . 


gn be too lazy. 1 Levinz. 1 N 

"i Aſter the Day of the Return the Sheriff cannot 
5 — executing, Ce. but on the Return Day he 
- may. 1 Reb. 87. 


he The Defendant (a Send) juſtibes by teaſon 
but of a Plaint entred. The. Plaintiff replies, That 
Jall. after the Arreſt he tendered him ſufficient Bail, 
and (viz.) FJ. S. and F. D. notwithſtanding which he 


r, 3] detain'd him in ciſon, &:boc; &e; Per Cir. 


when he juſtifies the Arreſt and Impriſonment, hie 


itat. refuſal of Bail makes not the Arreſt and Impriſon- 
after ment tortious ſo as to have Treſpaſs 1 perhaps 
udg : Action on the Caſe ler Cro. Car. 19 Salmon 
and Percivall. 

If the Sheriff bimſelf juſtifies by Writ, Wins 
Plea without ſhewing the Return of the Writ; 
but aliter of a Sheriff's Bailiff, for he hath no 
means to enforce the Sheriff to make Return there- 


aof, and what be did was legal Cro. Cor. 447. 
d de Girling? s Caſe. LEE 
avindll The Defendant ;uſtified that he had A Wermut 
out ov arreſt F. D. and he demanded of the Plaintiff 
ed / * was his Name. He anſwered, His Name 
Mn. 1 J. D. and therefore he arreſted him. Ad- 


12 judged x 


11166 Che Lawof Eretpals. 

ꝛ-audged for the Plaintiff, for the Defendant at his 
| Peril ought to take notice of the Party. Moore, 
-  Coote and Lighworth's Cale, -  _ 
_ Treſpaſs by the Plaintiff, being a Parſon, for 

the taking of his Beaſts. The Defendant juſti- ö 

fies by Warrant of a juſtice of the Peace to take 


C 

| them for a Levy for repairing of High Ways: The } 

3 Plaintiff demurs, pretending that the Lands of the 7 
5 Church are not ſubje& to ſuch Charge. Bur per 

Hale & Cur. new Charges by Statute they 2 


are ſubject as others, if not excepted: and Judg- a 
ment pro Def. 2 Levinx. 139. Webb and Batche- ri. 


In Treſpaſs and faux Impriſonment the Deſen- D. 
' dant juſtified for that a general Quarter · Seſſions of 27 
the Peace was held 9g OF. 27 Car. 2. and that the W. 
ces make a Warrant to him to bring the De- Pla 
fendant to the Seſſions; and that he 10 Oc. Vir- WM the 
tute Warrant: pred. took the Defendant for co Ml Bac 
bring him to the Seſſion, and detained him for a pi 
er of an Hour, and then the Defendant ref 
cued himſelf, On which the Plaintiff demurs ge- 
nerally; and adjudged for him; for the Bar is ill, 
not averring the continuarice of the Seſſion 10 OF. 
for otherwiſe it ſhall not be intended, nor the ſay- 
ing he took him Virtute Warrant præd. will ſup- 
ply it. 2 Levinz. 229. Doughty and Mill.. 
FJuaſtiſication by Aſfſtants to Sheriff or Bailiff, 
* The Sheriff makes a Warrant to the Bailiffs to 
1 arreſt J. S. and they have arreſted him, and they 
intreat F. D. to keep him until he be delivered by 
the Sheriff; this is juſtifiable by J. D. in an 
Action of faux Impriſomment againſt him. Cro. 
Car. p. 446. Girling and Allen. So if a Stranger, 
aſter the arreſt of * db comes in Aid of the 
HhHailiffs, and aid them to keep him in their * * 


\ 


©, Che Law of Crelpals.. 
dy by c ol the Wi, this i is 22 1 
2 Rolls Abr. 561. 
That the ſad came to afiſt the Sheriff in 
a Vi Laica removends, and there querentem in 
domibus pr adit. ad pacem Domini diftur- © 
hand, eos refiſtentem invenerunt : 18 uſtifica- =o 
* re * 177. 3 Cloſſes Caſe. 1 | 
s of Battery and Impriſonment 13 
23 Car. 2. The Defendant leads, That 16 Mar. 
an Attachment iſſued out of Chancery to the She- 
riff, and that the Sheriff after the Delivery of the 
Writ to him, 27 May wakes his Warrant to the 
Defendant his Bail, by which he took him coders NO 
27 die Maij, and traverſeth all times before tze 
Warrant or after the Return of the Writ. The 
Plaintiff maintains his Declaration, abſque hoe that 
the Writ was delivered to the before the _ 
Battery and Impriſonment. The Defendant re- 
ing, That before the Return of the Writ it was ' 
Ae to the Sheriff, viz. the ſaid 27th day . 
May, and that before the Arreſt he had no notice 
but that it was delivered to the Sheriff. The De- 
endant rebuts as before, That he had not notice 
but that the Writ was delivered to the Sheriff be- 
ane Palmers Drone "Thi Pld: EW 
iff demurs, Judgment pro Defendente. (' © 8 
1. It's not material if the — be Ak ww 
he Sheriff before the Warrant and Arreſt, fo long 
pin rei veritate there i is a Writ, which warrants | 


2. : There being a Writ and Warrant upon is | 
de Bailiff ſhall not be charged for the executing of 
for he is not prives nor hath notice of the time 
the deliv it to the Sheriff, and he had 
ndered an Iſſue NT he notice, which the Plain= _ 1 
l had refuſed Sat 3-Levinz. 93. ou 1 
Ru | | | 
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. 


ta him directed from a Juſtice of Peace for the ta- 
king the Plaintiff and bringing bim to anſwer, 


the Clock at Night, &. Per Cur. by this gene» 
ral Warrant he cannot juſtify unleſs tor Felony or 
Treaſon. 1 Bulſtr. 14.6. Foſter and Hil. 


Peace, hot having opportunity to examine him, 
Hato his Cuſtody till the next day, which he did. 


- Cauſe Juſtice had to examine him. Q. More, 
[2 Brougbton and Mulſhee's Caſe, _ 


that he commanded the Plaintiff to take up the 
ſaid Infant and carry it away, which he refuſed to 
do, for which Cauſe he committed the Plaintiff tc 
- the Stocks. A good Juſtification, Popbam Rep 
' 124 Cro. Elix. ths. Beal and Charter, Vide the 


| C une and Haar. . | Allen 


Biel Lav of „che, 


 Fuſlifeatio 5 4 Conſtable. 


In Trelpa for breaking his Houſe, PS Deſi. 
1 juſtißtes as Conſtable, Is Virtue of a Warrant 


* : ? 
4 N Y 


and by this he broke open the Door at eleven of 


The Defendant juſtified he was Conſtable, and 
we Plaintiff Sion in Preſence of a Juſtice of 


commanded the Defendant: to take the Plaintiff 
It's a good Jultification without alledging what 

A ee e e lebte c. 
and that the Plaintiff the ſaid Year, Day and Place, 


brought an Infant, not above the Age of ten Years, 
in his Arms, and left him on the Ground, and 


ſame Caſe' 1 Leon. 327. 4 little more fully r 4 
ported. l 5 
If a Conſtable ſees any breaking the Peace, h In 
may take and impriſon him until he find Surety bly de ex 
Obligation to keep the Peace, ibid. the E 


The Defendant juſtifies as Conſtable, for breal : M. 
in rhe Peace upon bit 1 l 1 — ae 2 Rol 


t 


"Tie Sa 5 of Create: 
The Difendant juſtifies that he was EPI 
B. and that he a appointed the Plaintiff to watch 
there, and becauſe he refuſed he put him in the 
Stocks. It's an ill Plea, becauſe = Defendant . 


doth not ſhew the Plaintiff was an Inhabitant there, 


and he cannot appoint a Stranger to Watch by 
any Statute. Crok. Flix. 204. Stretton and 
Browne. _ 

In faux Fupriſchiment, it's - juſtifiable by 2 De- 
puty-Conſtable by Virtue of a Warrant. 1 Rolls 
Rep. 274. Phelps and Winchcomb ,.and alſo. he: i w 
within the Stat, 7 Fac. e. g. for Coſt. 
 _ Freſpals and Battery, 1 5 Not Guilty, a 85 

cial Verdict. The P 8 being complained or 
to a Juſtice of Peace, he makes a Warrant to 
Defendant to take the Plaintiff, . and to find Sure - 
ties for the Good Behaviour, the Defendant being 
Conſtable, executes. the Warrant on a Sunday, and 
whether it be good within the late Statute, which 
„ ſays, That all Proceſs executed upon a Sundzy, 

„c cher than for the Peace, ſhall be void. Reſolyed 


for the Deſendant. A Warrant for the Good Be- 
— haviour is a Warrant for the Peace and more; and 


this Statute is to be favourably extended for the 
Peace, and this Judgment was affirmed in Errar in 
B. R. Rem. 250. Fobnſon againſt Caliſon.... Sal 
of Fuſification by Warrants, Passeig of Sheriffs 5 
Majors, Marſvetn, &c. and Flegdingtthereew.r: 


In ſome Caſes it may be good, chough no Cauſe 
be expreſſed i in the Warrant; and the Tip-Staff of 
the King's Bench may Juſtify the Ace. 5 of 
a Man by a Parol-Warrant of the Chief Juſtice. 
2 Rolls Aby. 558. Sir George e d 
Allen; ware it be W b that. ; 
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by a Warrant of the Sheriff on a Latitat. The 
Plaintiff replies, De Injuria ſus propria. On de- 


murrer this ij naught, being matter of Record; 
yet Iflue and after a Verdict, it's a Jeofail, 

the Iſſue being in the affirmati e. 
The Defendant juſtifies Impriſonment of the 


Wife by Precept in Warwick, returnable. ad pro- 


ximam Curiam, not ſaying at what day. Per Cur. 
the Proceſsis good enough, contra to Dier. 2 Reb. 


702. Gibs againſt Stratford“. ; 
+” Note, a Juſtice of Peace his Warrant is not al- 
ways a Security. As the Church-Wardens of D. 


tax the Inhabitants of S. to the Poor of the Pariſh 


of D. and for default of Payment have the Juſti- 
ces Warrant upon Stat. 43 Eliz. and the Church- 


' Wardens take a Diſtreſs of the Inhabitants of S. 


'They brought Treſpaſs, This Warrant will nat 
juſtify them: for the Church-Wardens and Juſti- 
ces had no Power to Charge them. 10 Car. B. R. 


Kot. 222. Nichols and Walker.  _ 
In an Action of Aſſault, Battery and Impriſon- 


ment till the Plaintiff had paid 11 J. 10s, the De- 
fendant pleads and juſtifies by reaſon of an Exe- 
cution and a Warrant thereupon for eleven Pounds, 


and mentions not the ten Shillings; and on de- 


murrer, for this Cauſe Judgment was given pro 
Quer. upon the firſt ee becauſe 7 appears 


chat the Defendant took more than was warranted 


by the Execution. 2 Mad. 177. Harding and 
The Defendant juſtifies, That the Court of the 
Marſhalſea hath Juriſdiction to hold all Pleas of 
Treſpaſſes within the Verge ; and ſhews, That he 


himſelf affirmed a Plaint of Treſpaſs in the Mar- 
„ 6»öůF; , „ 


4 


Impriſenment, the Defendant juſtifies | 


> eine Crelpaſs | 
If a Man will juſtify the Impriſonment of ano- | 
ther by Warrant, he ought to ſhew the Warrant. 
10 Rep. 92. a. e | | 
In favs 


VVV 3 


As BY = 


EIS 


4 pigs Court, Gre. anda 
c. and the Officer (Portator 1 took him, 
and the Defendant came in Aid of 

The Plex is ill; for it faith, the Precept or Capias 


any day certain; for ſo he 


che Suit ſhe! takes B. to Huaband. Jud 


Cre Lem of Crelpaſs; 
Marſhal ad babend. his e 
e Officer, t. 


is returnable at the next Court, and it is not upon 
may be detained in 
Priſon a e not knowing when the Court 
ſhall be holden. Go. Fac. 314. Fobns and Smith. 

The Sheriff makes his Warrant to three Bailiffs 
to do 8 & diviſim, and two 
execute it, its enough. 2 Rolls Rep. 138. 
White and Wilt 1 

The one j by a Sheriff % Warrant, and 


ſaith not bie in Curia prolar. it's good, becauſe it | 


appears by the Record that he returned the War- 

rant to the Sheriff, and ſo need not ſhey it. 1 Roll 

Rep. Bateman's Caſe. | 
Treſpaſs againſt Julien G. Widow ; bu x 


nt is 
iven lor Fulien G. The Plaintiff reverſeth the 


udgment by Writ of Error, and had a Warrant 


. — ulian D. It's a Juſtification in favx 
mpriſe Tale ; for Perſe good Job per 2 


| : "Bal $0, 81. Dojly and White. 


By oY out ih other Cart 


liff out of the Dee onour of P. and dotn 
not ſhew any Proceſs was return d, which being an 
immediate Officer ought to be ſhewed; contra of 
an under Officer. 2 Kell. 156: Hod and 


A. 

out of 'n; Coun Virtue Literaram Pa: 
tentium is good in Juſtification. But in a Quo 
Warrento or any Action for the Court, they mult 


be ſet forth: 1 in Actions between Parties 


. where 


the faux Impriſonment, pleads Not Guilty; and 


: 


| wherethere is no queſtion of the JariſdiQtion, they | 


need not ſet them forth. 2 Keb. 104, 156. but it 


muſt be ſpecially pleaded that ſuch a Court was 


granted, and that Virtute cujur, Oe. 156. 


| In faux Impriſowment, the Defendant (Warden 
ol the Fleet) juſtified by Virtue of an Order of 
Fleet. 
ſufficient; it ought to have been an Attachment. 
Hie ſhould have pleaded, Quoddam Breve de At- 
tac biamento. Mod. Rep. 272. 1 Sanders 182. 


ry, that he ſhould be committed to the 
van ill Plea, becauſe an Order is not 


Furlong and Bray. contra 2 Rolls Abr. 5598 Tay- 


or and Bele. | JV 
Treſpaſs of Battery and favx Jupriſonment un- 


til he paid 28 J. The Defendant, as to all beſides 
as to that he pleads, he was Steward of the Stanna- 
ries, &c. and commanded the Officer of the Court 


to take him until he paid the 28 J. Per Cur. this 


is not repugnant in it ſelf: for an Anſwer to the 
Impriſonment is an Anſwer to the Money paid, 
1 Rolls Rep. 264. Eveley and Sloley, wide 1 Keb. 


205. Cramp. and How cited in Prideaum Caſe. 


In XAſſault, Battery and faux Impriſonment, the 
Defendant juſtifies on non ee out of C. B. 


directed to the Sheriff of L. returnable Oc. Pur. 


and his Bailiff arreſted the Defendant the tenth 
day of Febr. which was the day after the Eſſoyn- 


day, but before the quarto die poſt. Per Cur. 


after the Day of Return the Sheriff cannot execute 


it, but on the Return Day he may. Judgment 


pro Quer. 1 Keb. 805. Ellis and Fackſon. © 


The Defendant juſtifies by Force of a Proceſ 


out of the Palace Court, (viz.) That a Plgint in 
Nature of an Action on the Caſe was entred there 
againſt the Plaintiff, and that Summons was againſt 
him, and after that a Capiat, by Force of aj 


„ e A ihe, di». ä 
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The Law ok Treſpaſs. „„ 
he was impriſoned. It's an ill Plea. e x. 
248, 259. Rogers and Marſball. 
Note, judgment is vacated ; yet the Officer is 
excuſed for executing the Writ , the Party nor. 
A Man had a Judgment and Executioß execu- 
ted; and after the Judgment was vacated for being 
unduly obtained, and Reſtitution awarded. And 
after the Defendant brought Treſpaſs againſt the 
Plaintiff in the firſt Aion far taking the Goods, 
and adjudged it well lies againſt the Party; for by 
the vacating of the Judgment, this is as if it had 
never been, and not like a Judgment reverſed by 
Error. And note, this Action was againſt the Party, 
and not againſt the Sheriff, who had the King's 
Writ. to warrant him, which is ſufficient for him. 
For in Treſpaſs or faux Impriſonment it ſufficeth 
the Sheriff to plead the Writ only; but the Party 
ought to plead not only the Writ, but the Judg- 
ment alſo. But Twiſden ſaid he was not ſatisſied 
with this Judgment when it was given in the time 
of Ghn Chief uſtice; neither yet is for to make a 
Man a Treſpaſſor by Relation; for when the Ex- 
ecution was ſerved there was a Judgment, although _ 
that after the Execution was vacated: 1 Levinz. 
95. Turner and Felgate* Caſe. „%%% 
Treſpaſs and faux Impriſomment. The Defen- 
N- dant juſtifies by Warrant out of the Court of the 
5 Admiralty, which recites a Cauſe depending in 
ne the Court of Admiralty de re Maritima, com- 
nt manding the Defendant, their Officer to take the 
7 Plaintiff upon which he took him. It was ſaid 
efs the Plea was ill, not averring that the Cauſe was 
m Maritime, ſo that it might be tried if it were ſo or 
cre not; and if it be not within their Conuſance, their 
oft W Warrant cannot juſtify the Officer. But by Hale 
and Cur. it wilt be too hard to put the Officer in 
he I ich a caſe to ſhew the Cauſe to be within the Ju- 
0 8 | riſdiction 


— . Fo a. * 3 * _—_ kd 


. 


124 


147 
N 


plead the Warrant, which he is bound to obey; 


and in this Caſe it doth not appear but iber the - 
Cauſe was within the Juriſdiction of the Court, 


2 Leving Otto and Selwin. _ 


- Treſpaſs "of. Aſſault and Impriſonment. Tb : 
Defendant pleads, that 26 Febr. in the Palace one 
levies a Plaint againſt the Plaintiff, and the De- 


fendant (as Serjeant of the ſaid Court) takes him 


by Virtue of Proceſs upon this Plaint. The Plain- 


tiff demurs. Argued pro Quer. 


I. It doth not ſay that the Palace- Court i is by : 


Preſcri * 4 or Letters Patents. 


t's faid that C. levied a Plaint ir in the Nature 


s an Action on the Caſe, and upon this a Capias | 
iſſued, and the Officer returned it: The immedi- 
ate Proceſs here is Attachment by the Goods, 


where it ought to be a Summons. Reſp. I. It's 
a Court of Record, which ought to have ſuch Pro- 
ceſs. 2. Summons doth not lie in an Action on 


the Caſe, but a Capias lies in Treſpaſs in any Caſe, 
and it's a general Entry in all Courts. . 3. Sum- 
mons is not . an Alen on the Caſe, but 


a Pone. 


3. A Capias lies not in an \ Inferior JuriſdiQtion. 95 
Reſp. it this Proceſs does not lie in an In- 
ferior Court ; yet the Court having Juriſdiction, 


the Officer is not to be MO. 
Twiſden. This is cured by A \ppearance. 


Midbam. It ſeems Proceſs in an Action on the 
Caſe was a Capias Infinite. 


Judgment oe 1 . 129. Net nnd 


Alaſcall. 
Ins Aſſault, Battery and 8 8 


As to the Impriſonment he juſtifies by a Proceſs 


out of an Inferior Court; and upon a Demurrer 
; theſe Freya were taken 1 to his Plea: | ; 


— 


| 1: The 


CilLa of Cries,” . 
riſciction of the Court; it is fſficient for him to 


e 
1 
{ 
7 


Nee of Treſpaſs. 

1 „„ 

e . and it is not ſaid A4. 
o Curie 


Reſp. 3 may be directed to a private 


perſon, and therefore Servienti ad Clavem is 


2. "Fe to tho the Plaintiff 1 8 CIA bim ad 
|  proximans yang, wag have been on a day 

certain, as Cro. J 46. 

Keſp. cee, and how can it be on 
a day certain, when the Judge may des the | 


Court de die in diem? 
3- Ir's not faid ad reſp a Taue es oh 
55 Yet good 5 ſo formal. 

ts not Lid he 4 "0 pak infra Burg. 
— The Defendant ſets forth, That he did 
enter his Plaint ſicumdum Conſuetudinem Curia 

Burgi; and when the Plaintiff declared there, he 

ſhewed that the Cauſe did ariſe infra Jeriſdictio. 

nem. 
The Precept is not alledged to be returned 

7 Officer. Oc . 


Reſp. The Officer is not puniſhable, though he 
. do not return the Writ. 


The Court held the Plea to be good in ei. 


bus. 2 Mod. 58. Crowder and Goodwin. 
Freſpaſs for Aſſault, Wounding, Taking and 
Impriſonment. ' Quoad the Aſſault and Wounding 
the Defendant pleads Non Culp. Quoad the Takin 
and Impriſonment he -uſtifies by Warrant; an 
becauſe he doth not juſtiyy the Aſſault in the ta- 
king, it's a Diſcontinuance.” 2 Bal. 337. Wil- 
ſon and Dodd. 
Per Stat. 7 Fac. c. 7 any Aion on the Caſe, 
Treſpaſs, ec. ſhall 5 brought againſt any Juſti- 
5 ces of the Peace, Mayors, Bailiffs of cles or 
. Towns Corporate, Conttables c. or any their 


Aflftants for or concerhipg any * or e 


W 3 TA NG * "MN A * 


— 


— 


be Law of Trefpafs? 


by et Gore by Virtue of their . it FS, 
be lawful for every Perſon and Perſons aforeſaid to 
plead the General Iſſue, and to give the ' Special | 
Matter in Evidence. 


An Action was brought, bor that che Phan | 


2 # * 


boi a Freeman, who had a Voice in the Election 


of a Mayor, the Defendant (being the preſent 
Mayor) refuſed' to admit his Voice; and upen 
ue and Trial the Plaintiff was Nonſuit, but the 
Roll not matked for doubie Coſts. The Statute 


gives double Coſts where the Officer is ſued for 


tter in doing his Office; here the Suit is for 
Nonfefance. Cur. This Caſe is not within the 
Intent of the Statute , the Scope of which was 


where the Mayor, &c. were ſued for Faux lmpri- 
Jenment, or ſuch Matters where they ad to 


Juſtify, it gives Liberty to them to plead the Ge- 


neral Iſſue, and double Coſts. . 9 250. | 


Herring and Finch. 
n by ci. | . 1 5 5 


10 . Impriſoument the Defendant juſtifies by 
2 Cuſtom of London of the Court of Orphans, 
that if an Orphan be taken out of Cuſtody, to im- 
priſon the Party till he ſhall produce the Orphan, 
or be delivered by courſe of Law, and good. Siderf. 
p. 17 Car. 2. B. R. Wilkinſon and Bolton. fer; 
1 Levinx 162. meſme Caſe. 

It was objected that the Plea was not TTY to 
ade without notice of his Crime, and to 


- bing him to the Court, and immediately to com- 


mit him; he ought to have notice for what he was 
brought to Court, fo that he might be to 
anſwer, But per Cur. this pleading that he had 
committed the Offence, and was convict for it, 
and the Matter is 9 for which any Juſtice 


A Peace may ere 


"Fg 


"Che Law of Caan 
eee, 25 * aber nor — 


cers. IPOS 


2h Man u may impriſon avother to prevent s appa- 


rent Miſchief which may enſue; as a Feme Covert 


who is mad, and would kill one, or burn an 


__ Houſe. 


If a Man ſee two Men fightin ting, fo that one is 


in danger to be killed by the other, it's lawful for 


him to part them, and put them into an Houſe 


until the Fury be paſt; nen n | 
if there be only Words. 2 Rall. Abr. p. 159 


If a. Man be wounded and like to die, any 


Man may arreſt him that gave this Wound, and 
he may be kept a Priſoner till it ee 
Danger paſt. 16 H. 7. zo. STI mare, be 


© Fuſification 5 4 ; Groerner of an M 


e of Aſſault, Batter and lepriſonment, 
The Defendant juſtifies as a Governor to 


Sir V. Godolphin in the Iſle of Seu Sell, and pleads 
the Iſle is an ancient Iſle, and that within it time 
out of Memory, Ge. was a Caſtle; and there 
was a Governor and a Deputy-Governor of the 


' Caſtle, and Miniſters and Soldiers attending for the 


Defence of the Iſle, which receive Wages of the 
King, and have been under the Government and 


\ Puniſhment of the Governor, or (in his/Abſence) 
of his Deputy, for Offences in their Duty; and 


4 Cuſtom, That if any Miniſter or Soldier ſnall 
refuſe to obſerve his Duty, and perſonally appear- | 
ing before the Governor, or Deputy+Governor, _ 
and required to render his Obedience ſhall obſti- 
nately refuſe to do it. or give opprubrious Words, 
e. then they uſed to chaſtiſe them by Impriſon- 
ment. by a eg time; and ſhews the 2 
5 e 


* 


123 Che Law of Creſyals, 
tiff *s Diſobedience and contumelious Words,where- 
by he impriſoned him. The Plaintiff demurs ge- 
nerally, and Judgment for him. Sir T. Foxes 147. 
| Ekins and Newnan, - 


mn oaG 1 


Pleading of the Statute of Limitations in Aſault, 9 
Battery and Impriſonment. „ 
Prideaux and Webber. 
Treſpaſs for Aſſault, Battery and Impriſonment 4 
x May 1657. The Defendant pleads, That 0 
Tranſgreſſio Inſultum & Impriſonamentum pred | — 
were made the 24th of Oct ber 1655. and pleads Lt 
the Statute of Limitations. The Plaintiff replies, W —© 
That certain Rebels (not naming them) hate 
uſurped the Government, and none of the King's s 
Courts were open. The Defendant rejoins and 7 
confeſſeth the Uſurpation 3 and further pleads the of 
Act of Pardon of all things, and Acts ” Hoſtility * 
made under the u d Authorities; and further 7 
leads the Act far Confirmation of all Judicial : 
roceedings in the late Times; and further pleads A 
a Warrant to impriion him, & boc paratus, vc. M 
The Plaintiff demurs. os Den | 
. It was argued for the Plaintiff, That the ſug 
Plea in Bar was ill, not anſwetitig to the Battery. 85 
But it was anſwered and reſolved by the Court, 3 


That Trani greſſio pred. is an Anſwer to all. 
2. It was reſolved that the Statute of Limita- 
tions was a Bar, though it be (as it was pleaded) 
that the Courts were not : becauſe there was 
Act ef ſuch a Caſe; and 


„ 


* ; had kk. 


not any Exception in the 
marr been bound if they had not been ex- 
cepted. 5 


0j. [ Rejolnder 'was multifarious and ini- 
pertinent, in pleading the two Statutes and in not 
concluding upon the Statutes, prout patet —_ 
Cord. 


1 5 8 S 


um. _ But per Cur. the Bar being He 
the Replication. Lars Jr inſu C 11 it is not Ware . NE 23 4 3 | 85 
Defendant, 4 OL 8 „ 
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rations, and 
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pra. and Bier 256. Tom We 94. "Es 50 
One may hape this Afton 127 taking away ks 

Servant. Pier 256. Pl. 10. 2 Rolls Al, . nl 

, "Ys. f ot 
As to the Battery of a Servant wide pri, 8 
For taking away one's Apprentice the Action 
lies, 1,1 B. 91, ＋ 8 H. 6. 28. vide re. . 
reſpals lies es by a Goaler ſor cakking away "his. 2 
| Priſoner. "Stiles Rep. 99, 199. Reg. Org. 104. 
And likewiſe the Party at whoſe Suit he is arreſted... 
Stiles 44. 342. becauſe after he is arreſted he ham 
ary 2 "ache Body of the Party. Stiles p. 342+ 

an 
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Ticks Be akin away. his Captive from bin. : 

1 Orig. 95. a. 102. b. 1 1 
Te Defendant reſcued de Party out 4 . 9 

tion, the Action may be brought at the Suit of the 

Par who had the Damage, or by the Sheriff. 5 

Heth 5.98. Congham's Caſe. 

15 an Action of Treſpaſs quare clasſus 8 


ſolum & r e (viz.) duas acras terre fol. 


| ſubvert. & aſportavit. Verdict pro Quer. It 
was moved in atreſt of Judgment, [Thar the De- 
_ Claration was inſufficient as to the Digging and 
carrying away the Soil; for duas acras terre doth 

not expreſs the Quantity of the Earth, but the | 
© Meaſure and Extent of the Ground where the 
Digging was. And Judgment was Rayed. 2 Fen : 


174. Higham and Darby. 
Treff lies for Marriage of a Woman by 


Force and Dureſſe. Aſixe Long 5 Ed. 4. 61. 15 | 
AY fil © 


De inſultu & minatione 84K R. P 
0 ſervien. per quod ſervitium amiſit. qued 


. K. £ ae 2 oy & fecit 2 A an 


EO ro 6 1 wel Ie reel, ahi of Declarations | 
» 5 * 75 een, 5 15 


23 


be Averij js in oe. 


je Filet for laing Cattle to p un- 
known, whereby the Plaintiff loſt them. The 
Declaration is ill; becauſe by this the Plaiotiff 
hall have Damages as well for the chaſing as the 
driving whereby he loſt them; which Gay not be 
as to the Damages for the bung Siderf. p. 295. 
e and Cade N 

A Man may not be guilty ol Trefpaſs' with 
Cattle, unleſs that they are his proper Cattle, or 
chat e actually put them into the Place where, | 


6. 


N 8 1 Se, 7. 27. Earl of Mah verſus 

| Yale. 

"7 Treſp fo 180 Chaſing 10 hat one of the Beaſts 1 

died. The Defendant juſtified by leviter driving 15 Ee 1 | 

 *hemro the Pound; he muſt traverſe abſque A 

_ _ that one of them died of the Chaſing. Coply and „ 
4 92 Caſe Cited, nk Keb. orf Sw _ 5 „ 


58 & 155 be Aver veriß iy Partieuter 


** FS. Dog, being a Maſtiff Dog. The Dern [2 


in Fee in D. within the fame County, whereof ge 
is and then was Warrener, and that his Dog oy „ 


be finding him there tempore quo, cc. running at = 
Coneys, he Killed him: abſque boe, . 9 


Juſtification being local, and ſo he need not tra 
verſe all other places. Cre. Jae. 44 fallt . 


| ſhall not be ſaid NT ES 7 K. „„ + 
18. 1 K f. 3 109% „ 


55 12 The Defendant 


; Thy * 
N THe 


"The Law of Trelpals. © N as 


' De ee uefid Town 27%, 7s. 5 


2 
pg" 


© De Aber Trees 45424. Reg! Orig. 2 K 8 
De . vel 4 5 nen. Reg. 159,0 5 


h «oe. 8 ; ; put £6 


Teeſpas * that mowed E. in Conn; K. be killed 5 „ WM 
pleads, S Ther Sir F. V. was ſeized of i Warren F 


divers times killing Coneys there; and therefor 


is guilty apud E. preut, &. It's a good Juſtifi- - 
cation, and the Traverſe is good, the Cauſe 8 = +. | 


and Dance. | 
Treſpaſs for taking away his. Maſtiff; but it 


Fg Cane wear a a Bloodhound, . Kr. 


Na  prircement Put Chein e cofee 
we il moruft.. 1 Sanders 82 e | 
"Trefpas for the taking away a Crophound with 
74 ith, The Dog wass 
coutling an a Hare in his Land. "OP Pleg. * 
R 2 Geo. 9 


| [1 ? ” * 
" 37 0 - 
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"I oy Tee ka es 1 
| EE 23 " or. , Fac 46 7. b Athell and Corbett.” Trover res 
rs duobes a 1 & interfeeÞ Jui, 
Mo  wirticte Warr Fuſtice del Pace pro captione Canum 
_— Repl. De rr you propria” abſ. que 
tali cauſa; Tomp. fo. 359. 
Treſpaſs quare vi 35 armis eepit & 8 
2 a a Canem venaticum previj.” Hob. p- 293. | 
Edwards ver/us Engleton. 5 
I a Dog chaſe and kill the Beaſts withoatny 
„ : 3 in Treſpaſs I may plead Not Guilty. 
Dier fo. 29. Pl. 195% ch. a B. N. An s 
EE, Nn . . 
Treſpaſs quare two Do ; called Greylownids, 
wt ps Who, cepit fler The De. 
ſendant juſtified, For that the Greyhounds chaſeg 
oe in his Park, and there killed him, for which, 
to prevent him for doing further Miſchief, he 
killed him. The Plaintiff replies, The Doe was 
out of the Parkin the Land of the Plaintiff feeding, 
by which he {er on the Greyhounds to chaſe her 
bout al his Land, and that they purſued the Doe 
liinto the Park, — there killed her. Upon which 
8 the Deſendant demurs. Per Car. the Replication 
z ill, becauſe he doth not ſay he did his endea- 
vour to ſtop the Greyhounds at the ſide of the 
Park, and hinder them from entring into the Park. | 
' 3 Lewinz 28. Barrington and Turner. 
De Cane ad mordend Oves N Vid. infra 
Et ad mirdend homines, &. | 
54 Je 55 the Plaintiff's own Careleſneſ | 
2 Brown. p | 
5 Trelpats for killing 2 Maſtiff: „ Piead, The 
8 Dog was not muzled, and ran vi ently on the 
Dog of B. and he, as Servant of B. killed the 
Dog. Ill Plea, becauſe he ſaith-nor he could not 
+ otherwiſe prevent it. 1 Sanders 84. Wright and 
| Os a, p 336. * Cafe. In 1 Le. 
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ee Law of Seb 4 
Vins. ye is: the ſame Caſe.” He fairh the ple | 
was adjudged ill, not only for the Reaſon in Son.” 5 
ders, 4 Maſtiff being valuable. But 2. lr 1 
not appear that the Flaintiff s Dog was uſed to 
is "as; that the Defendant's 1 e de: Eons 
_ iff. | mo Wes 
Declaration us, — canem « 7 Ls 
| oves conſuet*, & c. ſcienter retinuit: _ good. 
He ought to ſay 3 A ſciens canem, &c. ienter 
 retinuit : For it may be; ſcienter retingit canens, _ 
and yet knew not that he was conſuetꝰ 4 alan * "3 . 
oven. Oro. Car, 487. Bos e e . 
„5 25 El 
A Man hath not an al ſolute Properey in ae 1 | 
1 natur æ: he may have Property qualiſied in 1d e | 
| them ſo long as they remain tame, and Property 
N they may have ration imporentie & 
as young Goſhawks which air 1 ye 
2 J ſhall have a Property poſſeſſory in them, 
and if any take them the Owner ſhall have. Tref 
7 Rep. 17. b. Caſe of Swans. 3 Leon. AS. 
Deland Cale boo moan th l.. 5 ? 8 „ 7 : 93 
But when one ha Salvages 7 ratione ori : 
legij, as by reaſon of a Park, Warren, Ge. he EE WS f 
— not Spares in tle Deer, Coneys, Pheaſants 
or Partridges. Ergo, if one bring an Action of W 
Treſpaſs quare Parcum ſuum fregit, &c. & tres 1 
Dams, Lepores cepit, & c. he Fal not ſay r. FE 
| Ra. Entr, 650.-3 Br. 479. Townſend 269. cal; r. # 
Cro. Car. 554: Child's Caſe. And yer for Deer in 
1 ys * aa. the Owner hath 
pecial Property in them as long as they are in the 
Park or Warren: 80 of Dona ig = 
But for Deer or Coneys, if they be not in a Park 
or Warren, he may not ſay ſuos, unleſs he add 
that they were Domeſtick, Vide 7 _ 25 8 
ae, B. * 2 Leon. 20h: 36k | | 6. 
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* : ifa a Keep er follow: a Buck wich 16 "Ih of 
the Park, although he who hunteth him killeth 


the Buck 3 in his own'Ground, yet the Keeper may 
enter into the Ground and Urs the Deer, becauſe 
the Property and Poſſeſſion of the Deer f is yet io 
him by Purſuit. 12 H. 8. Reg. 1. 

An Action was brought quare ducent Cunicu- 
os ſues, pretij, 455 _ Bur then they were in 
_ the. Warren. © 

A Commoner cane; boy _ kill Goneys 


on his Land. 2 Leon. 201. 202. Cre. Eli. 242. : 


| Barret s Caſe. 


a, 


It Cw Wes of the Warren, any Man may 


kill them on his own Land. 5 Rep. 104. 
Treſpaſs for entring and breaking his Cloſe, and 


m! in ſeperali Piſebaria ſus, and for taking 
Diſcas ſuos, ibid. videl. 100 Eels; to lay Piſces 


ros i is good, becauſe they were in ſane, Pi * 


: ria. | Sa Car. $53: Chis and n 
. Colomba abt. eum Kale. Res. % 186. 5 


| . | 1 Er. 166. 


OE 


8 4 * 


De cato projet. in Columbare, ee. Reg: 106. 

De Volucribus capt. 140 Reg 

For taking away young Golhawks Treſpaſs lies, 
for he had Property Se So if Hawks are 
E 10 Rep. 2 Orig: 93, 96. N. B. 


9? 

De Clauſo files "4 Phoſe banis capt. 1 Br. &. 

. Treſpaſs for ſtriking and killing an Hawk, and 
aun not that ſhe was reclaimed, yet good. Aliter 
in Trover. Cro. Car, 1 8. Vincent and Leg Dier 
14 Elix. Spencer and Fine.. 

. Treſpaſs lies for killing Pidgeons i in a Dave- 


- Houſe. And per Mountague, for killing them out 


of the Soil of the Owner. The Writ ſhall tay, 
- Colomba: FOE 1 1 85 Rep. * 1 
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185 * 
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ok tet Fa 

1 8 0 « Treſpa 0 for IWR OTA... — 7 

1 * the ry of the Goods in the Phintif = 

| the time of the taking: As ipſens Tuer. 3 Bulſir. | 
+ if © 303. Weiteman's Ca Cale. EP 

For dead things it ſhall SY ALY ee ad va EE 

 lenciam; br ibi it be for one thing it ſhall not be 

ſaid, bona & catalla; but you muſt name the 

thing it ſelf, except Frumentum and Wine. Survey 
el Ley, 361, 362. 46 e Ph. 12. "At 


If A. take away 1 1 8 
2 may have 1 a er es Tro- Y 


- them away from A. 
ver againſt « one or the other at my Election, e 
the Gpinion in Croke is, I ſhall not have Treſpaſs „ 
N CA 43Þ- in Mme n. „ 


| De bonis capt. Ra. Eat: 61 5, 635, 663, be one. \ 
6576, 681. Reg. LOR +; 175 ü 


ks ſollen 97 5 of an Ian, Dier e: 158. b. 9 65 
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De 12 4 Ori inal ; in B. R. uff if. af, 1 

per Diftreſs pur Ren 2255 ST, 7 fi . £42 

„ Clauſo fract. conculcatio "conſurptione 33 
Herbe pedis ambulando, ac de „ as lonor as 
& catallorwm. 2 Brown 252. 258, 471, 20h - ab 


Wooldiftreined until C. and D. bind whemlelres Diteid? a 
to make Delivery. Treſpaſs vi c- r and rea-. 
| Value bene 43 N. Ff. 16. . "I 1 
Frumenu. The Writ was bel Is all Corn radi 
| andy ood, 46 Bd z. r 
gare cepit quaſdam Garbas Tritici. It's not . 
good! for the Uncenainey. OT de it 363. 
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v. Bl fre pro Decini oo port*. ( 
. De Clauſo fratt. Herbe conedleati * Herbs . 
dupaſt. & Fino pro Decimis expoſit. diſperſ. ſuper 

a ee Hern. 725. Dier 36. P.. 1 N 


2 Po 5 * 
bs . ; 


| - Herriot. | So ing an Herriot ujoftly. Cre. Far, 90. 


' Y 2 
” - 5 Q * 8 - * * 
+ * . 5-45 0 1 » * 


| os imparcavit n taruces, it 
may nog wi & armis, wc comtra formam Statuti 
in general, is good enough; and he need not ſa 
that there is ſufficient Diſtreſs preter, B-c. for it 
_ ſhall come on the other 1155 to ew chat there 

was not. Siderfin p. 348. i 


et . 


De 


kam of the {Treſpaſs on Stat. 1 R. 3. c. 8 or + kings 
Plow. - Plaintiff's Goods (being arreſted for Suſpicion of 
F elony) before Convidtion, and declares of ſei- 
9 5 zing a certain paccel of Money. Verdict pro Quer. 
It was moved in arreſt of Judgment, Chai the” 
= Words of the Statute are, That none ſhall ſeize - 
| the Goods of any Perſon, and Money is not Goods. 
Fitz Brief. 51. But adjudged for the Plaintiff, 
| and that Moneyds Goods. Roym. 414- Orborne and f 
FCC 
5 N I a Man do voluntarily take away my Goods 
. or Cattle, and keep them till I im Money, 
either without Colour or with Ebb as under 
Pretence that it is Herriot, Waif, Eſtray, when it 
is not ſo and if he will not reſtore the thing taken 
till I give him Money-or Bond, In ſhall have i it = f 


in Damages. Brok. Tr. 345. 


| ', Treſ paſs e bins 8 ure for 470 (wiz. » | 
$7 wn: vnum ſeriptum Obligatorium, in quo continetar 
| A quod F. S. tenetur al Plaintiff in 100 l. He De- 
"= | Clare of ks Goods and Chanel,; and amongſt . 
e others 


4 


Ty 
Ps 


C 
2 5 9 
1 * #5 

84 3 , 


not created. 2. It%s 


e Law of can. 


2 07 che raking of an Obligation. n 
; good. For an Obligation, or the Value of this 
may not be demanded by the Name of bona & _ 
| catalla;, for by ſuch general Name Obligation 
doth not ms” Nie. p. 68. Channel and — e 


tbham. 
De Baga cum Chartis aſportat. Ra. Facr. 6 16. 
In a Cheſt. 36 H. 6. 26. Re. Eur. 7. 
Ju, Guardianis Eccleſiæ de Charts aul 
. lacerat. c. Ra. Entr. 7 


"hs fradione Sigilli ſcripti bu. 1 . 


367. Reg. 106. 


Pro Dilaceratione ſeripti Obligatorij.. I . e 


| 367. Tompi. 292. vid. Reg. 219; f0G'S 111. 
: 93, 107: ; 


C. C. ſeized of the Mannor of East H. . 


E. R. Per Cur. Indenture rend. 6 at two 
Feaſts, G c. C. C. by Indenture bargains and ſells 
the 60 J. to _ Plaintiff for all his Effate, which 
. was enrolled, which he was ſeized of the Rent 
for the Life 4 C. & and ſo ſeized loſt the Part 
of the Indenture ſealed by H. R. which came to 
the Defendant's Hands, who, vi e armis, teared 
the Seal off the ſaid Indenture, contre Pacer, Tb. 2. 
Defendant pleads, C. C. nor conceſſit the Manor - . 


of Eaſt H. to H. R. rendring the Rent, Ce. Mo- 


do & Forma. The Plaintiff demurs. The Pls 
in bar is not good: For the Defendant deſtroys - 


the Action of the Plaintiff but by Argument; and 


not ſhew any Poſſeſſion i in fact of the Deed, but 


N "EE: 


the Rent by this Action is not demanded, but Dar- 
mages for tearing of the Indentures. But the De- 
. claration is ill: 1. The Action is brought for 
| rearing the Counter erpart by which the Rent was 
not averred that C. C. for 
whoſe Life the Rent was reſerved, was living; 
and if he be dead, the Deed belongs to the De- 
fendant as Heir of C. C. 3. The Plaintiff doth 


— 


f ": The Law of Erel 5. Wale 
MN 12 1 way. of Argument, i. e. That he caſually : 
loſt it. 4. The Counterpart whereof the Plain- 
"=" complains, of the Plaintiff's own ſhewing, as 
well compriſeth Warranty as Rent, and this doth 
not paſs by the Law to the Plaintiff without ſpe- 
- cial: Gift thereof made by C. C. New. p. 5. 
Surchiff verks 2 Nota ceo caſe. gh 


1 Quo freg it, Gr. & e his 2 The 
F Defendant Julie for that the Plaintiff had fixt 
5 ſthem to his Houſe fo that he had en in them 
1 Rolls Rep. 238. 1 


| 3 For taking away two ar bs und F/T not 
> | ſay what 82 and yet good. Stiles 352. Web 
5 For brea raking open two. Cheſts, and taking | 
away certain Cloaths and three Pounds in Money; 
and it appears not where the Cloaths were when 
they were taken, whether in the one Cheſt or in 
te other: and it was naught: Stiles p. 43- Vin- 
ctent's Cale. Allen's Rep. meſme 7: 


* 


. Treſpaſs "Reg taking away Beam, Sca Scales and 
| Weight, and Thews not 1 2 Weights; z it's ill 
e 45 55 
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c X. 


| 850 o Torts 45 to As 5 Free:bold, i 


and what Pg: hereunto. e 


7 Shall firſt ſet down . General Roles, and 
then go to Particulars. 


ritance corporate lies, eie 
there can be no Venue. Surv. Ley 349 

I a Man enter into my Houſe AR my wal, 
this is a Treſpaſs although the Dor be 


2 Rolls Abr. 555. 


The Land © every Man is 1 Law de 


b from others, though it lie ig the open Field, and 


the Writ ſhall be quere Clauſum fregit.. DoF. "a 


Stud. cap. 8. lib. 1. 


Treſpaſs for entting into his Cloſ b 


and deteinit "g Poſſeſſion until the time of = 
1 


this Bill, an alledgeth not any day when the Bi 

was exhibited. Verdict pro Quer. and moved in 
arreſt, becauſe tlie time of the Detainer ought to 
have appeared to the Jury, and the Courſe is to 


limit a time in the Declaration. 2 . Rep. 135. 


Sliford and Goodwick. | 
Treſpaſs for unearthing a Badge r. The Pee. 
dant juſtifies, That a Vermin dgers Th Badger) 


was found there, ad dampnum 3 by 
Reaſon whereof he uncoupled his Hounds in the 


Place where, c. and hunted and found the 


Badger, and chaſed him until be Earthed him in 
the Place where, and thereupon digged the Ground 
h _ took the 3 and killed bs gue eſt rad 


"2 


151 appurtenent 5 


Tbe Plaintiff © to ſhew che Village in = 
which the 


10; 


Lond 


£ + - 


— : 1 4s 


4 


NG hs „ 
ordinary Courſe, and the digging for him 1 is un- i 
awful. Cro. Fac. 32 1. Genſhand Mn. | 
Treſpaſs for digging his Land and carryil 1 
away certain Loads of Earth, not ſhewing what 
| kind of Soil it was; yet good: But it ſhould have 
been of Soil ande proven ul p. Is Barrett's , 
Cale, and p. 43. Rp 
If one make a Ditch,” or PR A Bank to hinder 
1 my Way to my Common, I may juſtify the throw · 
ag of it down, and filling of it up. 5: 7s 4 Bo: 
. e 's Caſe. 1 


; 5 WM: 
aL 20 NN 
"W531. 


De Bladii © x i 5 1 | 


3 "The AQion wall Bog _ 


aa 


* 


- ae quare « Cleuſurs fragit, and di down 
his Fences. The Defendant pleads Not Guilty 
to all but the breaking of the Fences; and for that 
he Juſtifies, For that he was poſſeſt of certain 
Corn in the Place where, as of his proper Goods, © 
and made a. Bteach i in the Fen 
for che carrying of it away. The | 
5 1 becauſe he did not ſhew by what Title 
be was polleſt of the. Corn. Per Cur. for this 
reaſon the Plea is inſufficient, 1 Vettr. 221, Ferrot vg "4 

and Bridges. 5 . 
Patentee del Roy d. Herbagio Foreſt, ſhall 1 Ws 
Treſpſs againſt any who conſume or deſtroy the 
Graff, but not the Trees; and alſo ſhall Hind the- 
.\ Beaſts there Damage. Fefint; ; and the Writ of | 
"Tk iy pe Gigi Pave, Br ob. = | 
„ | | 
The Plaintiff declares of cating his Graſs cum 
er. averijs, and doth not ſay what uh 
nd yet good after a Verdict, per Roll. This 4% n 
is brought for Damages: But where the thing it 
Alf is in - and an HEN is ne for i * 
1 oy 5 + a5 


* 


2 1 
2s: in 11 * thin; ought to be Nr 1 
named. Stiles p. ae thing up verſus Brook p N „ 
. For taking and eating bis Graſs ad tunc & ibid. x ID 
1 nußer creſcrn. Quere if it be not contradictory. N 
It Carr Cue tunc ber Siderfin P:295, NES 
J =. 3 
for driving Cattle over the Plat milfs „ 
ny The Caſe was, 4. hath a Way over 
| BY; Ground to Blackacre, and drives his Beaſts 
over Bs Ground to Blackacre, and then to ano- 
ther Ground beyond Blackacre. | Per Cur. by this 
means the Defendant mi ight purchaſe a 8 | 
Acres adjoining to Bli e, to which he pre- 
ſcribes to have a Way, wah th&&y i the Plaintiff 
Wight loſe the Benefic of his Land: And that a 
Preſeription preſuppoſed a Grant, and ought ta 
be continued according to the Intent of its origins! 
Creation · Mod, Rep. 190. Howell verſus King, „ 
Treſpaſs by Executor de Bbonis aſportatis in vita ee 
Me The Plaintiff declares, That the Do: 
fendant blade creſcentia upon the Frec-hold' of | 4 
the Teſtator, meſſuit Aefalea vit cepit c porta vie. 
Per Cur. it's but one entite Treſpaſß; the Decl. 
I on deſcribes only the manner of raking i it away. \" $4 ol 
. ad it beer quare clauſum fecit & blads afpor- 
125 © $60; it had been naught; or if he had cut the - 
Corn und let it lie, and then took it away, no 
Action would have lain for the Executor, ſor that 
1 had been n, 1 Vemr. 187. Eren; Caſe. 


— 
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— S þ BE A 
6 
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i 


Treſpaſs quare vi & arm apud 1 Tell Bosch. 23 
3 de H. erexit quod dam Velabrum ( Anglice a 94 
bf Toll-Booth) & vi & armis cepit Tolnatum, c. 5 828 

+ and diſturbed him in gathering Toll ad e | 22 
. Quer. ſpectan. Per Cur. it's good enough 


vi & armis, though it were no Breach of he e : f 
| Soil: neither need he make any ſpecial Title to te I 
Fai oY. Us being a 8 9 and Ie l.. 
; 7” ficient 25 > « | i 
| ; : | | DE ; * 


e Law'or eee 
a po inſt a Stranger; 2 he ws 5 al 
1 I he'took Toll, is well Ws Cre. 3 
122. Dent and Oliver. 8 . 


* "PE - 3 
| 


3 likers Warrens frat. a ac c venatione „ 2 * 
cruniculis occifts. * ke I, 2 8 3. vide Foe WF 
precedenti, & infra. SP 


De Molendin. Piſ char. gogir. 5 bee. 


There be divers Forids Uf Write for fiſhing i in is” 5 
0 Piſchary ; ; one is, quare in uivariis ſuis piſchatus 
s fuit. Another, quare in ſeperali piſcharis ipftus 
A4. piſchatss uit. If a Man let out the Water to 
the end to take Fiſh, he is a Misfeſor within the 
Statute. I. c. 20. but not by carrying the Wa- 
ter away. Collateral Treſpaſſes neither in Parks 

„ + mat By -ponds, c. are within this Act. If one 
hunt in a Park, or fiſh in a Pond, &. though 
he kill no Deer, nor take any Fiſh, yet this is a 
Misfeaſance within thit Statute. Co. 2 Left. p. 200. 
"verſus Malefattores in Parcis & Vivsriu. 1 
| Browne 368. W. 1. 6 ac. 2 238. a. 326. 


Pl. 
FT 7 5. ſeperali Piſthoris be. Aſhe. ho: Dier 
5 267. Pl. 14. Cro. Car. 554. er 7 ape mph 
Bs Declaration all be Piſces ſuosn. | 
5 Bar by Preſcription. Dier 267. 
Treſpa af for taking and cutting 10 New RY” "I 
Oars. "The Defendant juſtifies, For that he was 
| ſeized in Fee of a ſeveral Piſchary, and that the 
Defendant, with divers, others, endeavoured with 
their Oars to row upon bis Water, and with the 
Nets to catch bis Fiſh; and for the nd of 
. his Fiſhing, he took and cut the Nets and Oars. 
 - _ J's an ill Plea.; for he cannot by ſuch Colour cut 
og > the Nets and Ours? but be might have taken chen 5 
"as 


* \ "I; 2 
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Ce Lew ot Treſpaſs,” 


| e bags 


De Parci & Wartenis. 


| Io Chaſing or Hunting f in a Free Warren 
Txeſpals lies. 

Trefpaſs lies at Common Law for wks his. 

Park; but not 0 Savages taken, by che Statute. 

2 Rolls Abr. 550. 

wo Se. Varren in the Soil of B. 4: m_ 

not have Action of Treſpaſs vi & armis werſus B. 

| quare in libera warrens ſua latibula ejuſdem war- 


rena interier. but A. is put to his Action on the 
Caſe againſt the Owner of the Soil. 2 Roll Alr. 
558. Sir William Mounſon s Caſe. 
n uare clouſim fregit, nec non 7— 
warrenam of the Plaintiff intravit, and killed and 
carried away Coneys. The Defendant juſtified 
as a Comnioner; and many of the Coneys being 
on the Common Damage-Feſanr, he entred and 
' chaſed them out. Per Cur. ill Plea, 
| moner cannot kill the Lord's Coneys, nor meddle 
with them: If the Lord ſurchar age the Common 
by Reaſon of them, hig Remeay is by Aſſize, or 
Action on the Caſe. So long as the Coneys are 
in the Lord's own Land the Lord hath a Property 
in them, and he may ſay cuniculos ſuos. Now 
when he ſhews that this Intent was to enter and 


ml ac, 145. SY and nn, Pry 44 Eliz. 
x Boden 


Co. Car. 228. Reynel an 5 
Die claia & palis fixis in gurgite quer ae, 
peſt. & piſcibus capt. Reg. 103, 1% he 6 
| e fracto. Reg. 106. | 
14 9 Fractione c & aſport. ponti lac « quer. ex 
rrranſverſo cujuſ Ts in via et 1225 
Browne 36. e 


renæ preſtravit, per quod cuniculi de eadem war- 


The Com- 


chaſe. the Coneys, his Entry was tortious. Cro. 


1 


9 be: YE? . % 
e * * N * x: 1 ry 3 + 9 , 7 6 g 
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Feſünt, to ſtop thei! Randle ee, oy” 


, 


ns Et. a tes 


'i», “ “ 
1 8 N Pap Langdon. Hick, 9 Car. 13 Sir. 4 
| 35 . 5 5  Mounſon's Caſe. ; , 5 
5 Th The Defendant juice Adi Affulr ind Battery by 
F à molliter manus, 40 him from 
"x7 che Coneys, Cro. Elix. p. 243. Barrett's Caſe. 
| De clau{urs & 340" vie TR _ 15 
es: 1 Browne 384. 


De Ae, 5 


8 if 2 14 cuts ths 1 "EI or 
F Will of the Leſſee, an Action of Treſpaſs by the 
- Leſſee lies againſt him. Dier 90. b #1 
I! the Lefleecuts the Trees to repair the Hobſe, 
. after the Leſſor takes them away, this Matter 
: is not in bar of Waſte, for that the Leſſee may have = 
an Action of Treſpaſs. Dier 90. b. 
A Man gives to me all his Trees growing in his 
5 EW , Clele „ and notwithſtanding this he cuts them 
. down himſelf, and preſently I take thein and carry 
; __ * them away, and 22 brings Trreſ| pals againſt me 
| | quare vi armis ar bores ſag; ſaccll „ fda aſ port 
"2 I may plead as to the cutting down, Not Guilty, 
. and l for the reſidue. Dier 305. Pl. 57. 
Trxeeſpaſs vi & armis doth not lie againſt Leſſee 
| for Years, who cuts the Timber- Trees down, and 
1 ſells them; but if he cuts them down and lets them 
. lie, and after carries them away, ſo that there is 
71 Toa ſome time for the diſtin& Property of a divided 
Chͤubattel to ſettle in the Leſſor, then the Action | 
lies. Allen p. 82, $3. in Udalt's Caſe, - —_ 
4 * plus poſtea, Bar de Arboribus, .. | 
The Leibe excepts the Trees in his Lak; he 
pay Fo bo EY > this Action quare clanſum TT.» * 
3 | Treas nin hem. ENS 63. 
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neee the Ben of 5 7 


— e an Cloſe "4 paſture py Ih 
Stubbs; Novel A. guanen de 2 pieces de 
Terre en B. Winch. p · 1085 s | 
In Treſpaſs quare 5 45 fregit, if the Plain- 
tiff do not in his Declaration ſhew a Place where 
the Treſpſs was done by Name or Abuttals, then 
the Defendant by Plea pretends a wrong Place, 


15 where be ſure Pa Plaintif hath no Title; which 


is called the Common Bar, which forceth the 


Plaintiff. to aſſign a Place, which is called in 


e * a 78. for tio: 
uare clauſum fre for | 
5 bi Soil Fi The Tt pleads, 'That the 
pus WN is two Acres of * called Black- 
acre, Which is his Free-hold, and fo juſtifies. The - 
Plaintiff faith that the Place called Blackacre is his 
Eree- hold, abſque boc that it is the Free-hold of the 
Defendant. Demur, becauſe it is but a Common 
Bar, or as it is commonly called, a Blank Bar 
and it is only pleaded to 99 the Plaintiff to af. 
ſign his Treſpaſs in a Place certain, the Declara- 
tion being general, and therefore the Bar not tra- 
verſable. Quere Cro. Fac. p. 594. Rickman and 
Cox. 
As for Preſidents of Common Bars, wid. Toon 
end's ANDES 76. 


of 


„ 
| Guilty to the new Afﬀigntnent. 


Cloe and Place where, ee. arg twentj Acres of 
e. lying in the Pariſh of, e: and"called and 


aud Reafor of it. 


tell SHR 0 8 Bar ak: bean 
pleaded ia an Aten of T li dere a new | 
ment of the Place, and then the FRO 0 


uſtification, or other. ſpecial P 2 


This new Afﬀignment is often uſed to clear a 1 0 


Title which it comes in Queſtion. 
5 A New Adfignment is in the Nature of = Re: 


plication ; and it is uſed for the better Si 
down and aſcertaining of the Time and Place, — f 
which was not well affigned before, but general 


in the Declaration. As the Plaintiff See 
Treſpaſs for breaking his Cloſe, cutting down 
Graſs, &«c.” in ſuch a Pariſſi and County. The 
| Defendant pleads and ſays, That the Place where, 


el are ten Acres of, &. and are his own Free- 
hold, per quod he entred, &. as into his Free- 
bold, &. Then the Plaintiff ſays or replies, The 


known by the Name of, &«c.' other than the faid 
Acres mentioned in the Defendant's Plea; and 
for that the Defendant hath not 7e to the 


Treſpaſs in the twenty Acres new y aſſigned, the 


Plaintiff per. Fudgment, &c: to this new Aſſign- 


ment the fie muſt plead, if he bath 2 
| thing in Bar thereof. Brook Tit. PO 172. 


In Treſpaſs the Plaintiff may aſſign his Treſ- 


paſs only in one Town, and if he do affign a Place, 
the Defendant may plead. at another Place with- 
out traverſing the Place affigned by the Plaintiff; 
and then the Plaintiff may take a tiew Aſſignment, 
But in Replevin you muſt aflign a Place as well 
28 2 Town ; and in ſuch 13 the Place as wel! 
5 


1 of cle Nord A Aigner, and the Ne. & | 


Where is called Blackacre, alius quam in barrs. 
The Defendant rejoins, That the Acre mentioned 


cbe Law of Treſpaſs. 7 
3 vilgge are traverſable by the Avowant. © 55 


| bj Hob. P. 16. Read e Haut. 


In quare clauſum fr it, &. the Defendant 5 
jaſtifics, That the Aale went in t h the 


33 debe of the Plaintif's Incloſures. The Plaintiff 


replies, That the Cattle came in through another 


5 Man's Fence into his Ground. The Defendant 


demurs, for that the Plaintiff doth not aſſign 
where the Place of the other Cloſe lies, through 
which the Cattle came. Windham. Here. is a new 


Aﬀignment, and he anſwers not the Treſpaſs for | : 


Which the Action is brought, and anew Aſſign- 
ment muſt have a new Anſwer. Stiles p. 37. 


Baker and Andrews: Rolls contra. 
The new Aſſignment in this Action is parcel of 


che Count, and ſhall abate the Writ if it be ill. ” 
* Anderſon 3 T. 


The Deferdunt eadeth, That the Placo where, 
Sec. is called Baar, Oc." and that it is his 
Free hold. The Plaintiff replieth, That the Place 


in the Bar, and a Acre mentioned in the Repli - 


; cation are one and not divers. It's no Plea: For 


It is nant to ſay that they are both one, 
when the laing by his Replication hath affirm- 
ed upon Record that it is another. When he ſaith 
alius it cannot be idem. Cro. Eliz. p. 355. Free. 


ſtons Caſe. The Caſe of 21 H. 6. 21. is no 


Law. The Defendant ſhould have-pleaded in bar 
to the Place newly affigned, or Not Guilty. Lid. 
p. 492. For when the Plaintiff makes a new Af. 
lignment, this is a Waver of any Treſpaſs alledged 
in the Bar. By the new Aſſignment the Bar is out 
of Doors, as if it never had been pleaded. There- 


fore where the Defendant juſtifies for Damage-Fe- 
ſint in Blackacre; The Plaintiff made a new Aſ- 
ſi en of uy Tepe in * The De- 


fendant 
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8 ö 
«> 
* 


0 p 

gs 

Fi 
I * 
5 


CTC 


5. 589. Odibam and Smith. 
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* 


the other is Vbiteacre, and pleads that they are his 


Free-hold, and ſo juſtifies. The Plaintiff faith, 
That the Treſpaſs done was in the Houle called 


Crable-Houſe , and in Blackacre, which are his 


Free- hold, abſque hoc that they are the Free- hold 


of the Defendant; and that the Treſpaſs = done 


| in another Place containing twenty Acres alias _ 


quam Whiteacre, &c. Demurrer; for it was faid, 
when the Plaintiff makes a new Afﬀignment, fo 


that the Defendant hath not agreed to him, and 
hit every Parcel intended in the Declaration, this 
new Aſlignment is as a new Declaration, to which 
the Defendant ſhall have a new Anſwer in all, and 


is a Waver of the former Pleading in all; where- 


fore he ought to have omitted his Traverſe. But 


per Cur. in regard the Defendant hath hit ſome of 
the Places wherein the Plaintiff intended the Treſ- 


T5 and pleaded thereto, the Plaintiff may well 


a. 


The Plaintiff in Treſpaſs makes à new Aſfgn- 


ment, the Defendant may not take Iſſue on the 


Place newly aſſigned being una & cad. but he 
(hal ' Jead to the Treſpaſs. More No. 641. 


e 


nſwer to that part, and the Defendant ſhall have 
no other anſwer. As if the Defendant had hit 
one Place, and had confeſſed the Action therein, 
che Plaintiff needed not make any Anſwer thereto, 
and the Defendant ſhall not wave his Anſwer, and 
Wo anſwer to all de novo. Cro. Eliz. p. $12. Pretty. 
man and Lawrence. „ 


1d # 
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good, though in Bar he juſtifies for Damage Fe. 

ſant, wherein he claims not any Property; and in 
the Rejoinder he juſtifies for a Herriot. Co. Eliz.. , 


leads, The Houſe is called Crable- 
* Houſe, and one of the Cloſes is Blackacre, and 


3 „ 


2 ; 


oy 11 tle Plaintiff makes a bew 7 Aigandent the 
Defendant ſhall make a new Juſtification if he will. 
More No. 713. inthe Caſe of Odiam and Smith. 
Vide ame. 
I a Declaration be Me FE quare clauſum fre- 
bel and doth not expreſs what Cloſe, there the 
dant may mention the "Treſpaſs at another 
day, and put the Plaintiff. to carrie pe "prank 
| 15 if he ay, Les e clauſum vacat D fe, 
c. there the Concluſion qu ef cad. Fran [greſſi 
will not help: Mod. Rep. 89. 
ED h the new Aff nets more rg thn | 
| ation, yet it's g For in 
Damages only are to be recovered. Aliter 1 B. 
. ment. en Avis and Jenng. 5 


Where the Planif abe to make a new A 
ment, and 'W ene be ae d. 


= What wot. 83 5 


Nl thin Until the Defendant gives «Not to 8. place 
© where the "Treſpaſs was done, the. Plaintiff need 
ot alledge a new Afﬀignment. | Dier 23. PI. 147. 
Duc as the Defendant hath not varied from 
the Meaning of the Plaintiff, if he doth not give 
2 Name certain to the {ix Acres, as to ſay the 
Place where, Cc. is ſix Acres i in D. called Green: 
Mead, &c. 
If the Plaintiff in New Aſſignment gives a ſpe- 
cial Name to the Place, and alſo aſſigns Buttalls, W 
he oughc to Fee Dier 161. Pl. 155 San- 
; ders? 8 Caſe. 19 
The new Aff ignment in Treſpaß was, quod AJ 
clauſum fregit in una acra terre frye Prati jacen? 
in quodam Campo wocat', &c. The Detendant 
. Non Culp. It is naught for the Uncertainty. 
on 4he-uncertainty of Land or Meadow, and 
| being vs without any "Burrals or Name of the * 3 


1974 


25. 103. 2Cro.5 

e 8 pin 1 
be in a Stable or Barn: en 
been of a Cloſe, and the new 'Alﬀigriment of a 
| Barn, d Wow The 2 Cees. ge . 
i . ne 


e The Defendar | 
ſuch a. Cloſe- for Feſant. 3 | 


Cc. and good: For the Plaintiff may make a 
new Aſfignment in this, en hare dds 
e Cro. Fac. 141. Batt verſus Bradliß. 
| 1 for Breaking his Cloſe. The Defen- 
dant lach the Treſpaſi was i in ſix Acres of Land 
in D. and that thoſe fix Acres were his Free- hold. 
The Plaintiff ma reply y it is his Free-hold, and 
not the Free- hold of the Defendant. If the Plain- 
tiff had fix Acres in D. and the Defendant had ſix 
Acres in D. the Defendant cannot give in Evi- - 
| dence that this Treſpaſs was done in his fix Acres. 
Dier 2.3. Pl. 147. Bro. Tr. 112. 27 H. 8. 7: 
But by his Plea it ſhall be intended that his Mean- 
. ws ths fix Acres of the Plaintiff, and not 
4 1 to is own Land. | 
15 n Treſpaſs for breaking his Cloſe, the Defſen- | 
we. dant pleads a Bar at large to make the Plaintiff af- 
ſign the Place in certain, &. The Plaintiff there- 
n alledgeth, That the Place where he com- 
W plaineth is ſuch, c“. and thews in certain, another 
chan that wherein the Defendant juſtifies, ' The 
-ainty. Defendant averrs, That the one and the other are all 
ng doe, and known of Jeg jo Er. Be 
I | 8 


he Pill war tg oy a And. . 
| ; | , . 2. 2 4 | 


News, That the Place where was another Cloſe, 


= F : r N > 
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. E Ele. 
5 fendant juſtifies, informch as the Plaintiff in ſuch 


| Plea; for it ismeerly contrary to his ſpecial Affign- | 


68 not traverſable. Hoh. 16. 


a Caſe cannot maintain it upon his Evidence given: 


If the Defendun bad pleaded Not l e 


w Aſſignment, that the Treſpaſs was done in 
the e Placein which the Defendant juſtifies, although 
it be known by the one Name and the other, and 


„ Phinci hath good Title to it, becauſe Hl ö 
that by his ſpecial Aſſignment, ſaying, That it is 


another than that in which the Deke ant juſtifies, i 
he ſhall never after ſay that Ae fame in this 


ment. Popbamꝰ's Rep, 109. Fennor's Cale. A 
In the new Aﬀgament the Place affigned is 


In the new — he alledged the Treſpaſs 
to be in an Houſe called the Kitchin, and in his 
Garden, and i in one Cloſe called the Court. The 
Defendant, as to the Force, &*c. and all beſides 


the Intration, pleads Not Guilty. And as to his 


Entry i into the Court, and Kitchin, and Tenements 
aforeſaid of the new. AS, he pleads, ce. 
This is good enough, though be hath not pleaded 


to all the Cloſes; for he bach juſtified in the Te- 


nements aforeſaid of che new ae Hutton 


9. 127. Laſhbrook®s Caſe. 


The Plaintiff ſuppoſed the | Treſpaſs to be done 
in the breaking of his Houſe and Cloſe in ſuch a 


Towyg. 'The Defendant juſtifies in an Houſe and 


+> Cloſe in the ſame Town, and ſhews which, to 


put the Plaintiff to hij new Agnment ; to which 


the Plaintiff replied, That x Houſe and Cloſe 


pf which he complains is ſuch an Houſe, and gives | 

jt a ſpecial Name. The Defendant demurs, and 
1djudged 5 * ainſt the Plaintiff, For by the Bar the 

laintiff is bound to make a ſpecial Demonſtration 


ä ih What We ang WR Cloſe. Pepbam p. 10g. 


„ 17 L 
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6 non cul 


rb of nw Ae, 


De Meſſi De. Meſſuag. & Torrie. 2 
$46.18. © Tae" 2p2. pad: Rep. 


De uno Curttlog. e | — 
De pecia a vt. es Eutr. 
648. 


Common Bar in two 3 vocat. e 


New 21 Rep. 6. a. 


Aiſignment 7 Selions de! ter in bf 
Winch. Entr. 1076. 


Novel. Aſſignment, . un pee de terre woſme ee 


Houſecorner in B. parvs giſant en 'Trenilborough- 

Field, cont. nine Acres. Winch Entr. p. 1080; 8 
Non culp. ad partem ; Common Bar ad reſidue, 

nova aſſignatio inde. 3 Br. 4.00, 2. „ 


Novs e poſt placitum ſpeciale 
no vam 


ad totum, 
Ra. Entr. . 


379, 626, 35 


Def. in platito c uv . 
cut vocatur el une mee Frans per aliud 
jacen. in K. 3 Br. 418. | 


Pur meaſe 4 4. le common bon, un fe 
noſme le Swann in Cornhill. Novel Aſſignment 
eee Duck in Cornhi Winch. 

tr. p. 1096. 

Now cul p. al novel Alken. Ra. ban. 6 32. 
Co. Entr. 289. 

Bar ſpecial al novel Aſſignment. Ra-Entr, 608. 
Hern 9096. | 
Colour al novel Aſſignmen t. 1 Browne p. 380. 

Tudicium pro Quer. in parte loci de novo A 
ubi Def. eft i in ventus won ron al reſidue. Jud. r 


137. 
Bar to the new —_— muf be eiber = 
oy: or * 


* * 
Loci 
8 o 
_ 
= . 


% ; 8 terræ wocat.. 4 | What . 
tut Pedes in longitudine, & tur in latitudine. Ra, 
a „ and Bejuſbin.. 
.. Plowd, Com. 2 1. Colthirſt a 
_ Vide 2 as to this in 7 anf. Tables. 


Before 1 come to treat of Bars in Treſpaſs i in 
, it will be neceſſary to ſay ſomething of ji 


| Colour in Treſpaſs, and unfold 5 Notion of it, 
j end A it 250 W and wu not 


COLOUR. 


Clou f in pleading ſig nißes in the Common 
La a Probable Plea, — in Truth Falſe; 
is to the end W draw the Tryal of this — 
from the Jury to the Judges. Op del Ly, Bro. 
Tir. Colour, 64, 140. 
WMant of Colour is but "2 and therefore 
muſt bealledged on Demurrer. 3 Leon. p. 267. 
In 1 entre ſur Diſſeiſin, Aſie, & c. Co- 
jour ought to be given. Becauſe the Law e 
favours certainty) to the end that either the Court 
ſhall adjudge upon itif the Plaintiff demur, or chat 
a certain iſſue may be taken upon a Point 
requires the Defendant, when he pleads ſuch 1 


cial Plea, that this notwithſtandin the Plaintiff = 


may have Right, the Defendant ive Co- 
Jour to the Plaintiff, to the end that his Plea ſhall 
not amount to the general Iſſue, and ſo to leave all 


the matter at large to the Jurors, * would be 
full of Multiplicity. As 


e is broug —_ ___ H. H. (ho ws in in- 
feoft by F. S.) if be be compelled to | 
: oe '9 £1 TR 1. CG, . fort, nul 2 


K Liv of Treſpals: „ 
eee in che Mouths of F 
the Ley gemi. If H. H. r : | 
| (es . and infeoft him, hy 
force of which he enter'd, and demand Judgment 
if the Aſſize lies againſt him. This Plea is not 
ood, for it amounts to the * There - 
1 . that ther Matter may 5 indo the 
= Judges; or be upon a e e wp: 
8 i fr the rod x5 pe — Colour (as 12 Ltd 
paniard ſaith , Tell er. fad the Truth.) © 
| TG. the moſt common Golour is 1 When the 
Defendant pleads J. S. infeoft him, he pleads over 
and faith, rad that the Plaintiff claiming by. Co» 1 
lour of a Deed of Feofment made by the Feoffo r 
before the Feofment made to him, where no 5 gl 
paſſed by the Deed upon which he entered, G | 
10 Rep. 90. a. Dot. and Stud. cap. 53. fo. 166. = 
19 H. 6.21. So „ 
Sso in Action of Treſpaſs for making wry the | <2 of 
Plaintiff% Beaſts, the Defendant pleads, That b 
fore — of had any thing in than, 1 crar +, 1 
By eſſed of them as of his own proper 1 
and delivered them to A. B. to Ire . 
_ again when, Ge. and that A. B. gave them tothe 3 
Plaintiff, and the Plaintiff ſy uppoling them to be / 
A. Bs took them of him as his Gift, and the De. | 
fendant took them from the Plaintiff, w | | 
he hath brought the Action. I:% a good Colour. - 
| = and Stud. J. 2. c. 43. 10 Rep. Dr. Leyfield's "= 
"Ca "= 
In Treſſ paſs, Colour of Poſſeſſion given by the” - ;- 
Deſeadunt ö to the Plaintiff 8 becauſe the 
ot eral a Suppoſal without an | 
= Title: NT CR ad for thi it ſufficerh * oe 
fer a Soo ſal with a Colour gf Poſſeſſion only. . 
But in Actions of Trover, and all other Actions 
P here the Plaintiff makes Title to the thing de- 
ee, or to a thing for . he demands Da- 
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- mages, there the Defendant ought to make a better 
Title to himſelf, and to traverſe the Title of the 


Plaintiff, quod note. Tel. p. 174. Preifle's 


_ Caſe. 


As in Trover of Goods, the Defendant males 
Title to them paramount, and that he delivered 
them to the Plaintiff to keep, by which the Plain- 


tiff was * , and that the Defendant, as was 
0 


Jawful for him, took them as his own Goods. 
Adjudged no Plea, 


but doth not confeſs, nor ayoid, nor traverſe the 
Title of the Plaintiff to the goods ; but gives Co- 
lour of Poſſeſſion without Right or Property. 
In Treſpaſs where the Defendant pleads a Title 
ts Lands or Goods, he muſt (after his own Title 
ſet forth) ſhew Colour ; that is, feign ſome Shew 
of Title in the Plaintiff, elſe his Plea totally di- 
veſting the Plaintiff of Title would amount to no 
more than-the Not Guilty. 4 


© Treſpaſs for entring into his Houſe, and taking 


and carry ing away his Goods. The Defendant 
pleads, Before the Treſpaſs was ſuppoſed, one A. 


was poſſeſſed of the ſaid Goods, and the Goods 


being in the Houſe of the Plaintiff, the ſaid AI. 


| fold them to the Defendant. by force whereof he 
was poſſeſſed, and fo poſſeſſed came to the Plain- 


tiff's Houſe, &c. and by Licence of the Plaintiffs 


| Wiſeenterd, &c. It% no Plea; there is no Co- 


Jour given to the Plaintiff, but the Sale is good. 


3 Leon. p. 266. Taylor and Fiſher, 


What ſhall be ſaid to be @ good c. 


1. h ougit to be « doubt in the Lay Gen 
19 H 6.21. „ö 


— 


„ 


. e he only anſwers the 
Title of the Plaintiff with a Colour of Poffeffion; Mi 


ebe Law of Trefpals.  _ xs; 
3. It ought to maintain the Nature of the © 
4. Ir oughtto be given by the firſt Conveyance, 7 2 
The Defendant derived to himſelf by ee pee „„ 
Conveyances, and gives Colour to the Plaintiff b 
| one laſt named in the Conveyance. Its ill. 2 Roll- 
| Rep. 140. Allen's Caſe, 10 Rep. 91 b. Dr. Le- 
|= © OO ET Does © Rn ares 
F. Colour oughtto be a good Colour of Title, 
and yet not a Title. Treſpaſs for taking and car- 
rying 1 fox hundred Load of Wood. The De- 
ant juſtifies, fot that F. S. was poſſeſſed of 
them ut de bonis propriis, and the Plaintiff claim- 
ing them by Colour of a Deed of Gift afterwards 4: 
| made, took them; and the Defendant re-cook ©} 
them. Adjudged on demurrer to be no good Colour; 1 
becauſe the Colour given to the Plaintiff is a good | | i 
Title for the Plaintiff, and confeſſeth the Intereſt - 
in him.For Colour muſt not be a Title but Colour 3 
of Title: as a Deed of Leaſe for Life, becauſe it | 
hath not Livery. Grant of a Reverſion without ; 
' Attornment is not good; But a Dred of Goods 
and Chattels without other Act or Ceremony is 
good. And a Colpur by a Leaſe for Years or 
Letters Patents is not good, becauſe they make a 
good Title in the Plaintiff, ' Cro. Fac. p. 122. 
Radford and Harbyn. : 1 os 


6, Colour by Foſſeſfon in Law is good. _ 
| The Plaintiff claiming colore feoffamenti, where 
_ it ought to be colore chartis feoffamenth. | Os 


| Where Colour ſhal be given. 


F Colour ſhall not be given but upon a Plea in 

_—_— | NE 5 

Wuen the Defendant pleads ſuch ſpecial Plea, 
that notwithſtanding it the Plaintiff may have 


Right, Colour ſhall be given. Vide priut. 1 


8 


158 


Parſon de S. and he as his Servant took theſe e 
' as the Goods of his Maſter, and the Plaintiff would 
have taken theſe Goods from him, and he would 


* REY r *. * 
. ; 2 
rd . 4\ IJ 


The Law of Creſpals. | 
He ought to give Colourto the Plaintiff of Each 7 


| Poſſeſſion upon which to ground an Action. 


If a Man plead Deſcent in Bar, the Defendant . 
ought to give > Colour; ; for this doth not bind the 


Poſſeſſion but the Right. To Rep. 90. bz. 
Plea ſhall not be good without Colour when the | 


Property is alledged in a Perſon certain; becauſe K 
ĩt is a Proof that no Property was to the Plaintiff. i 
10 Rep. 91. a. 32 H. 6. 1 


If a Servant j oli, as 7 5. wes ized of Tainds = 
and ler them to F. B. and be as Servane to J. D. | 
enter'd, he ought to give Colour. Vide 10 Rep. 1 
89, 5 3. bee Cra Fl. 76. Becket's Caſe. 


ht Treſpaſs for taking away his 
Goods in S. 8. The Defendant alledpeth, D. 


not ſuffer him. This was held an ill Plea, becauſe 
the Defendant did not acknowledge Poſſeſſion in 
the Plaintiff, nor Property on him at any time of 


the ſaid Goods. 2 H 9 
The Defendant juſtifies, for that 7. S. was bel 
zed in Fee, and * to B. for Years; and he as 


Servant to B. juſtifies the Damage-Feſant ; and it 


was demur?d, becauſe he gives not any Colour. 
Per Cur. for this Cauſe the Plea is not good, it 
being ſhewed for Cauſe ; otherwiſe not, for it is but 


Form. Anda Difference was taken where the 
Defendant juſtifies as Servant to another, whoſe 


Free-hold i it is, without ſhewing any Title, and 


Where he ſhews a Title, as in this caſe is . | 


Cro. 9 8 229. Patrickſon and Barton. 0, Eli. | 
7. 7 ; | 


| conveys Title to his Maſter. 
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of the Right, no Colour ſhall be given although _ 


E e ©» 
3 


lour of Right, and to bar him if he 


A if . collateral Warranty be pleaded in a real 
Aion, or if a Fine be pleaded, or Statute, ec. 
= Otherwiſe where he pleads a Defcent ; for this 
daoth not bar the Right but the Poſſeſſion © 


If an Eftoppel be pleaded, he ſhall not give 


Ik a Man convey to himſelf a Title by Act of 
Parliament, he ſhall not give Colour. 

_ He who claims by Sale in a Market overt, ſhall 
not give Colour if he pleads generally. But if he 
pleads that F. S. was poſſeſſed as of his own 
Goods, and fold them in a Market overt; there 
he ſhall give Colour becauſe he confeſſeth no In- 
tereſt in the Plaintiff. 22 H. 6. 1. | 


waved infra manerium, he ſhall not give Colour. 
So if he juſtify for a Wreck. SE 08 
If che Defendant. claims Title by the Plaintiff 


the Defendant faith, . That the Place where, GC. 
is an Acre of Land whereof the Plaintiff was ſei- 
zed, and thereof being ſeized infeoft F. S. whoſe 


Fate be bath. This is not à good Plea; for 


there wants Colour. But a Feofment of the Plain- 


4 Plaintiff immediately, is a good Plea. 10 H. 


4. b. 


1 FA | 7 : # , ; 
= When the Defendant juſtifies for Tithes, he 


ſhall not give Colour. For to whomſoever the 
Lands belong, the Tithes belong to the Parſon. 
If the Defendant juſtify as his Free hold, and 


If the Defendant pleads that the Goods were 


himſelf, he ſhall not give Colour. In Treſpaſs | 


| Colour ſhall be given. 
feofed the Plaintiff. | 


ven by an Eſtate defeated. 


Bar. 
vou commence your Title, and not by a Mean i in 
the Conveyance. Vide | 


be ſhouldrequire it, and after the Plaintiff removes 


18. a- 


© Che Law uf Geſpals; 
1 che Defendant juſtifies as a Servant. 
When the Defendant pleads to the Writ or the 
Action of the Writ, 5 5 
Where a Plea is an abſolute Bar of Property no 


giren to a Stranger who in- 


Colour ſhall not be given by a Poſſeſſion * 
termined ; ſo where it appears in the Pleadings 
that the Poſſeſſion is determined, but ſhall be * 


irn 


Where the Defendant binds the Ri ohe of the 
Plaintiff by Feofment with ee Releaſe, 
Fine, Recovery, Diſſeiſin and Re: entry, and the ; 
like, there needs not any Colour. 

He which lays no Property in. the thing, but 
takes it as a Diſtreſs, and the like, * not give 
Colour. 

Colour ſhall pot be given but upon a Plea in = 


Colour dill nos he given bays tie by hoon 


u pra. 8 
Plead, That the 1 delivers the Trees 
to the Plaintiff for to re- deliver them to him when 


the Trees from the Place, &. and the Defendant 
carries them away. It's no Plea; becauſe in Treſ- 
pu there is no Colour to puniſh him, for that he 
ad not any Intereſt againſt him, and no Property 
againſt him. n Bailment. 1 H. "> 


'Preidens of cl. 7 


Plwd. fo: 125 29. 

 Dier 112. a. ü 

Colour Twice given. Plewd. Com. + 16, 1 45 
Hil and Grange) | 


ES en Preſ Jents. N x 
Coloar ſuper Titulo per Feofment. Ra Bar. 
629, 641. Co Entr. F 24. 

1 one ſur Title per "Deſeem. Ra. Entr 611, 
1 
FS. Jar Bio geg. Co. Er 673. 

1 3 * 90 NA. 656, * 8. Co: 
EL ran. Tit To eo ament. 40 

gr F clam. per 3 dimiſſionis, & c. & ve a 

ante Feoffament. 1 Co. 108. bis. 

Colour in Treſpaſs de Averijt obduffir. Ra. | 


Entr. 2218. 
of. fuit Extenor & fair puſh ds bes. | 
E Quer. colore 2 6 teſtamenti ſeiſivit bons * 
* De cepit, &c. Ra: Entr, 641. 
D. boris capt. Bar quod Def. ea emebat, & er 
, fpretendens donum bonorum ante vendition. abſt 
a in . 72 gk wo * e * Entr, 


= 


16 
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5 CAP. XIII. . 


Of Generil Rules of Pleading, and of Pleas 


3 8 amount ing fo the General Iſſue. 


\ N D now I come to my chiefly intended 


I. and moſt important Deſign, to treat of the 


Pleadings in Treſpaſs, which take up a great part 


of our Law. Books, and which are generally ex- 


traordinary nice and curious, eſpecially the Learning 
of Traverſes. Having therefore handled the three | 


Preliminaries (as I uſe to call them) the Common 


Bar, the Novel Afignment, and Colour, and 


ſhewed the true Notion and Nature of them, I 


ſhall inthe next place ſet down ſome General Rules 
and Caſes of Pleadings in 'Treſpaſs, and after par- 


_ ticular Bars and Juſtifications, and then go on to 


the Nature and Order of Traverſes with Replica- 
tions of Injuria ſua propria, and other Matters re- 


lating to Pleadings ; as ſhewing Title, when the 


Plea amounts to the general Iſſue, &c. 


f 


Vi & Armis. 2 
© 


| General Rules of Pleading to Adtions of Treſpaſi 


1. Mbenſoe ver a Man cannot have Advantage 
of the Special Matter by way of Pleading, there | 


be (ball take Advantage of it in the Evidence. 


As the Rule of Law is, 'That a Man cannot juſtify 


in the killing or Death of a Man; therefore in 
that caſe he ſhall be received to give the Special 


Matter in Evidence, as that it was ſe defendendo, 
or in Defence of his Houſe in the Night vgainſt 


"1 


© 2. By 
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2. By Stat. 7 Fac. c. 5. in any Action on the 
Caſe, Treſpaſs, Battery or Falſe Impriſoament 
againſt any Juſtice of the Peace, Bailiff, Mayor of 
City or Town Corporate, Headborough, Tithing- 
Man, Conſtable, Collector of Sublidy in any of 
his Majeſty's Courts in Weſtminſter, or elſewhere, 
concerning any thing by any of them, by reaſon 
of any of their Offices aforeſaid, and all others in 
their Aid and Aſſiſtance, or by their Command- 
ment, Cc. they may plead the General Iflue, and 
give the Special Matter for their Excuſe or Juſtifi- 
cation in Reid.) nd rn 


3. If the Defendant doth not anſwer or tra- 
verſe to every Treſpaſs laid in the Declaration, 
the Plaintiff ſhall have Judgment. For the Plain» 
tiff's Declaration muſt be anſwered fully. Siderf. 
p. 440. Webb and Bell. When one anſwers not 

| the Vendition, though he anſwers all the reſt of 
the Declaration, it's no Plea. 1 Keb. 204. Soa 
Treſpaſs Equis, Bobau, V accu, he anſwers to the 
[Treſpaſs Equs & Vaccis, but faith nothing to the 
Bohus. 2 Keb. 219. Cateiby and Daniel. In 
Treſpaſs for taking, chaſing and impounding, the 


520 Defendant ſaith nothing to the chaſing. It's a good 
5 Exception on Demurrer. 2 Keb. 601. the Juſli- 

cation of Diſtreſs by quoad reſiduum tranſgreſſio- 
rage , is not ſufficient without anſwering to the feed- 
here ing and treading the Graſs, 2. Keb. 63 1. Webb 
ö L and Bell. Vide poſtea Tit. Fuſt i fication. 7 
e in 4. Regularly, whenever a Man doth any thing 
ecial / force of 4 Warrant or Authority, be muſt plead 
ndo, it, x Vide infra ſub Tit. Juſtification. 1 A 
ainlt | 20 | 


J. He which males a Special Fufification, 
ought to make it of ſuch a thing which is not juſti. 
NS = able 


9 
# 


2764 The LawofCreſpalss 
Fräable to be done, unleſs for ſome ſpecial Cauſe ; 

f otherwiſe it will amount to the general Tſſue. Treſ- 
aſs for Timber, The Defendant faith , That a 

was poſſeſſed, and gives this to him, abſq; 
boc that he was culpable to the Plaintiff This was Wl 
void and but the General Iflue. So in Trover 
fendant pleads the taking at L. by force of a Cu- 
ſtom, which amounts to a Gift in Law, and after 
juſtifies rhe Converſion in D. This is no more than à 
Nen Gulp.for it is as much as if he had ſaid, That an 
Eftranger gives them to him at L. by force of 
which he converted them at D. this is but a Con- 
verſion of his own Goods, and therefore amounts 
but to Now Gulp. 1 Rolls Rep. p. 1: Hill and 


Bn : 6. If any Man have Intereſt to a thing by the 
1 GBrant or Aſſent of another, and the Party which 
3 hath ſuch Intereſt may not have the principal thing Wl 

1 | without doing ſome other thing, he may do the 
= aid other thing and juſtify it. Or, & Man may 
| „ always juſtify the neceſſary Circumſtance, where be 


| | ad Title to the Principal Thing. If a Man grant 
=. to me all his Trees e » 1 my | 
3 cut them and carry them over his Land; and tho 
his Graſs be trodden down with the Carriage, he 
ſhall not have Treſpaſs for this: For the Trees arc 
ſuch things that if they are not carried with Carts, 
he cannot have them, nor make his Profit of them. 
But if one fell all his Fiſhes in his Pond, and the 
Vendee digs a Trench, and lets the Water all out, 
Trefpaſs lies: For he may take the Fifh by Net- 
or other Engines. But for coming on the Banks he 
may juſtify. Plowd, Com. 16. a; Reniger and 
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7. If be which e 
certain time, he ought to ſhew the 3 


ver the Year! Or — 
- = 1 and . he 75 to ſhew cer- 15 
r time it, ſo as it may appear 
I Era 
1 by Licence, Warrant, or Authority, always ought 
0 — the time certain lhe — on | 

if Com. 33: b. Colibirſt and Bejujhes. . 


8. By Stat. 23 H. 8. . „in an Aion of 
Treſpaſs, or other Suit, any Perſon for ta- 
© king any Diſtreſs or other Act doing by force of 
ay Commiſſion of Sewers, the _—_ 
make Avowry, Conuſance 1 by * f 
thority of the Commiſſion of Sewers, &. And 
the Plaintiff OP de i propris, = 
Go, Lande 554 


2. In Treſpaſs of b 8 
he cannot give in . 
came through the Plaintiff's - 


9 — zht to keep; neither can he u the General 
4 . | 


the lk, Co. Lit. 282. 3. 


k > Of ſwearing bis Plea. 
3 10. If in AGdan of aux Impri 1 
Leden, and the pleads that he was 


"= 2 77 &c. A Juſtice 1 the Peace of the 

bs of Cavan i in 7. f. 0 and on Oath there 
l . the Defendant dd con 
a mit 


which he 
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ill; it's not poſitively aver 
Adjudged ill pleading. Cro. Elis. 441. Gooday and 


„ „ b . * IE 95. 1 3 4 


Ce Lem ot Treſpaſs; 


1 70 Rae the wry to Priſon, que « 70 . Se” 


&e.'. abſq; hec. that be is culpable in 
. alibs hiv Commit. Cavan. 42 this 


82 Te Jefin dant muſt ſwear his Plea, becauſe 


it's a Foreign Plea, and ouſteth of Jurisdiction. 


An Action bf Treſpaſs is laid in Londow, the De- 


fendant cannot plead a Releaſe made to Him in 


Sorry, unleſs he will ſweat his Plea to be true; 


_ the making of the Releaſe being a Tranſi- 
ry Act, may be pleaded where the Action is 
laid: But whhre the Matter of a Foreign Bar is 


Local, it is not accounted a Foreign Bar ; becauſe 


the Defendant trayerſeth the Fact in that "Ong 
where the Dann hath 1 * „ : 


"2x1, The Plea being al in in RY is Wi in oh 
whols, although he doth. juſtify ſome part well: 


Poor an entire Plea may not be good in part and ill 
in part; for that ſuch entire Plea is not diviſible. 
I Sander. Rep. 27, 28. Earl of Mancheſter verſ. 
TP Vale. Cre. Eliz. 2.68, 330, 434. Cro. Fac. 27. 


12. The Defendant pleads 3 in Treſpaſs Quiale 


| Plaimiff obftruxit viam cum januis predict. he 


broke them. The pleading b 7 7 — is adjudged 
80 Leo quod] is 


Michael. Dier 257. b. 1 1 1 cited 0 


* 8 Go . 


1 75 If a Man Juſtify. 8 as s Sheri, | 
and faith nothing as to the vi &. armis, yet the 
' Plea is good. For vi & armif is but Matter of 
Form, and aided by Stat. 27 Elix. c. 5. of Gene- 

al Demurrers, 1 Senders p. N. Law and re 


1 5 
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lr s no Plea i in N Fe e 
tes Gro. Elix. * Quaære, 


| 15. In ſome Caſes, a Man may ledge Special 
Matter, and conclude with a Demurrer. As in 
Treſpaſs by F. S. for the taking of his Horſe, the 
Defendant pleads, That he himſelf as poſſeſt _ 
the Horſe, until he was by one F. S. diſpoſſeſt, 

| who gave him to the Plaintiff. The Plaintiff re- f 

| plies, That F. S. named in the Bar, and F. S. 
the Plaintiff were all one Perſon, and not divers: 
And to the Plea pleaded by the Defendant in the 
manner, he demurs in Law. And the Court held 5 
the Plea and Demurrer good: For without the 


Matter alledged he could not demur. Co. L. Av. 0 | 


1141 


In Treſpaſs for breaking kis Cloſe, e. The 
witour fi ues 2 & —___ pleads non: 2251 0 
without ſa it patriam, and 
pleads I the Tea, 152 5 Plaintiff demurs. 
generally. Per Cur. it's 8 of Form, and the 
Plaintiff ſhall not have Advantage of it wing 
ſhewing i. n 116. Thacker and Heu. 


Pleas amounting to rhe Gun Iſue, at ww, 4 

9 1 n e and a 1 a” 
Specially," 

Where the Defendant * a Title to it 


or Goods, he muſt (after bis own Title ſet forth) 
| ſhew Colour, 4. e. feign ſome Shew of Title in the 


| Plaintiff; elſe his Plea totally diyeſting the Plan- 


W riff of Title, would en n than Bos - FR 
Guilty. 


ui pius ſub Tirulo General Rule of eds 
in e Rows of LE OSe) 


; Z 3 | 
a e * + N „* * 5 


; Pal % 8 — 


25 Treſpa fs for cltelog into 8 ins Da > 
dont plaid hls Entry by a Leaſe for Tears: This 
amounts to no more than not Guilty, and the” 
„ . 4 demur pon it. Stiles Rep. 355. 
5 | 
. AY for Entry 10 5 pulling down Pollo x. 
EY The Defcadain pl leads he was Lord of 4 
— een was the River Avon, in which 
they had a Fiſhing, and becauſe the Plaintiff ſet 
7.5 up Poſts there, 1 pulled them down. This 
2 achounts to the General 1 unleſs there had been 
2 Traverſe abſque doe that he pulled down the 
Poſts in E e Fiſhing. 2 Keb. 97. Help 
| ” 
i iche Plea in Bar doth not Aer the Decla- 
* as in Trover, the Defendant juſtifieth Pi- 
ſtreſs for Toll, which 4 is no Converſion, then he 
1 + that demurs need ſhew no Cauſe of his Demutrer, 
though the Plea do amount to the General Hue. 
Bur where the Bar doth anſwer the Declaration, 
ain 2 b 65 or in Treſpaſs, the Defendant 
| is Free-hold; and gives no Colour, or 
| — pleads informally, in this caſe the De- 
murrer muſt be Special. 2 Reb. 57. Skevington 
| againſt Reynolds. 
F Treſpaſi for entrin bis Cloſe and taking Corn, 
if 5 | The Defendant juſtifies Generally as'Servant to 
. the Parſon, and chat the Corn was Tithes ſevered 
from the nine Parts. The Plaintiff demurs, be- 
edule this amounts to the General Iſſue, Not Guil- 
ty. But per Cur. this i a good Plea; for as to 
the breaking the Cloſe, ſuch Matter cannot be gi- 
ven in Evidence, and the l goes to both, 
if the Action had been only for the Corn 
his would be but the General Iflue; As in Tref 
Ha for an Horſe, its no Juſtification 1 ro fay the 
orle is the Horſe of J. S. and that he as Servant 
took him; for if rhe Property be not in the aß 
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1 85 


tiff, ebe tiny 2 wel fie Tk 
1 2 Reb. 44, 77. A. 


he nors ſt Hog ſon. 

5. . ht an Action de Pareo frefte, and | 
' ME declared on the Breach of a Pound, and raking out 
'a ok Beaſts.” 2 to the taking out of Beaſts, * 
"'s Mi Defendant pleads Not Guilty; and as to the break + 
ch ing. the Pound, That he was Lord of the Soil on 
ſer v dich the Pound ſtood; and that he brake off the 
his Lock, and put on a Lock of his own. Per Hob. 
en he ought to plead the General Iſſue; for in Verity 
he this is not toy Breach of the Pound, except the. 
7 MN Beaſt cortic our of it. Winch. Rep. p. 86. 
*X The Defendant ies the raking as of is own 
la- Cattle. This in a Bar amounts to Not Guilty. So 
iin Treſpaſs * Trees, &c. The Defendants 
he ME plead were our Trees, growing on our own 
cr, oil, and we cut them, e. And the Plea was 
ue. challenged ; wherefore the Defendant pleaded 
on, | over without that that he took the Trees of wa 
ant Plaintiff, 1 Leon. 178. 1 . 
or In Aſſault and Battery, Non Culp. is a good 
Je- Iſſue if the Defendant committed no | Eat at * 
ton But regularly, if the Defendant hath Cauſe of Ju- 

2 ſtificatien or Excuſe, then can he not plead 
mn, Guilty; for then upon the Evidence it ſhall be 
t to found againſt him, for that he confeſſeth the Bat- 
red | tery, and upon that Iſſue cannot juſtify it; but he 
be- muſt plead the Special Matter, and confeſs and 
uil- PR: the . 
% Defendant ma y jultify the ſame 
gi- RE Plaintiff's own Alu, he muſt 
oth, plead it ſpecially, and muſt not plead the General 
orn, ** r e a NY 
reſt 7. 8 nes in Treſpaſs. 

the Further cron y, in thele 9 * _ 


2 fig Not Gui: 


* 


| * 
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FT When the thing ſuppoſed to be done for. 


be may pl 


may plead the General Iſſi 
Mlajtter in Evidence. 


1. When a Dede his Plea doch admit , 
ſome Colour of Action to 75 


= 1 ar 303, 304. 


' The Law of Treſpaſs; as 


Matter of Fact js not true. 


1 
2 


2. When the Matter of which the Plaintiff | 
complains is not a 'Treſpaſs, but. ſome other Of-: 
fence, and ſome other Tn but yok ( Treſpaſs) © 
is given for it. | 

3- When the Lands or "ln FM which the 
Action! is brought is mine and not the Plaintiff © 3 


Vide 5 Rep. 85. Co. Lit. 2 82, 28 3. 


When Liberty is given by an Act of Parliament ; 
ſo to plead, and give the ſpecial Matter in Evi- 
dence, as in caſe of Officers. Vide prius, & 21 

Fac. c. 19. in caſe of Treſpaſs brought againſt 

- Commiſſioners of Bankrupt, they may plead Not 


Guilty, and give the Special Matter in Evidence. 


If it be out of the Caſes aforeſaid, and the De- 
fendant have Matter of Juſtification or Excuſe to 


plead, he muſt be ſure to Plead ir ſpecially. 


Ill one have Corn upon another's Land, an d there- | 
fore enters to take it, and the Owner of of the Land 
ſue him, he muſt juſtify and not plead Not Guilty. 


5 Rep. 85. he 6,99 Junge; by reaſon of a Rent- 


Charg 1 5 
1 20 t his Cattle into Land by cement 
oy with the Plaimiff, he muſt plead it by Agro Old 


Book of Entries, -96, 605. And yet, 
If he be to juſtify by reaſon of a Title to Yr 
a Not Guilty, and give the Special 

Matter in Evidence. Co. Lit. 283. 22 H. 6. 3. 


A Man ĩs allowed to ed jo 74 pa 5 
ue, and give the Special 


in the Plaintiff, — 
ſheweth ſome Special Matter of Fact to avoid j it. 


10 Rep. 83. Dr. Leyfield's Caſe, Vide 1 Ban 
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27 When there is a Matter of Law pleaded that ' 7 
is not proper for a Jury, then h it amount 1 
| to a Not Guilty or the general Iſſue, yet there 
| cannot-for that Cauſe be a Demurrer to the Plea, i 
| becauſe it would perplex the Jury. A Releaſe is a 
Bar in Law, yet may be given in Evidence; it 
= may be pleaded without giving any formal Co. 
W 1our, for that it implieth the Plaintiff might have 
his Action elſe ; and the Defendant need not inn 
truſt a Jury with Matter of Law, but refer it to „ 
the Conſideration of the Court. In Treſpaſs ſo _ 
taking away the Goods, the Defendane pleads he 
bought them in Market overt, This is a good 
| Plea, becauſe it acknowledgeth the Plaintiff hath 
| good Cauſe of Action, if it had not been for the 
Propetty's being by act of Law altered and veſted _ 
in the Defendant; and a diſcharge in Law from 
the Action, is moſt natural and proper to lay be. 
fore the Court, and repreſent it as a Matter of 
Law, and not leave it to the Lay-Gents to en- 
 -» Faſtification, Excuſe by Inwoluntary Treſpaſs, 
ap fuit ſur terre del 5 per force & rok 
e des auters, & nemy voluntarie. It's a good 
| Plea. Stiles Rep. p. 65. Smith and Stone: 'F 
| If a Man drive my Catte-into the Land of ano- 
W ther,” he is a Treſpaſſor and not I that own the 
= Cattle. Stiles ibid. Vide ſupra. TY eg AN 
ebe reer T, Nr Fit, nd. 
a 5 Defendant pleads, | 
That he for fear of his Life and Wounding of 8 
= twelve armed Men, who threatned to kill him if 
he did not the Fact, went into the Houſe of the 
laintiff and took the Gelding. This is no Plea, 
juſtify the Treſpaſs. I may not do a Treſpaſs 
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8 "The Law of Trelpaſs: - 
g e fr oft Thing of Er. 
Stiles Rep. 72. Gilbert and Stone. Allen Rep. 35 


 meſme Caſe. He pleaded, That for the ſaid Mor 
nasce he entred the ſaid Houſe, and returned im- 


mediately through the ſame Cloſe, que e cad. 
Tranſ. Its no Pes neither is the Plea good for 
the Manner, becauſe he did not ſhew that the way 
to the Houſe was e Cloſe. Ibid. Wl 
Vide ſupra. p. 1. Us 
Treſpals for chaſing Sheep.” The Defandant 
pleads they were Trefpating on his Land, and he 
. a little Dog chaſed them out, and as ſoon as 
W e he called in his 
Dog. 4 Plea. So if 3 Man be drivi 
ga Pound, und they ec 
he preſently retakes them, i am ſine inju- 
0 A Man may juſtify chaſing Fee 
king one of his own. Teuningt and Mayrſfone's 
| Caſe, A Man cuts Thorns, and they fall into 
another Man's Land, and in Treſpaſs he juſtified 
ir, Yet per Cur. notwithſtanding this Juſtification 
Treſpaſs lies, becauſe he did not a lend he did = 
beſt Endeavour to hinder their falling there. P 
bam at the End, 161. Miller and Fawdry, 
A Man drives Goods through a Town, and 


dne of them goes into another Man's Houſe, he 


may follow it. 

If Deer be out of a Forreſt, the Owner of the | 
Land where they are may hunt them. | 

I may purſue a Fox into another Man's Land. 2m 
Foe rs; | 9 9 
| g Sparſim fot. 
If 1 in bing dls 2 Mouthful ef | | 

Corn, it's no Treſpaſs. Bro. Treſp. 321, 351. ® 
= Def. plede quod averis Quer. contra voluntatem 
Def. intraver. in loco in 70, Ge. cum Averiis au. 9 
Tompf. * | 
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debe Law of i Creſpats: 


| wherein the Defendant 
| make any Title to the Land in which the Treſpaſs 
= was done by Negligence or Involuntarily, and do 


= before the Action brought, whe 
= ſome of which the Plaintiff ſhall be Fra and if 
the ſaid Iſſue ſhall be found for the Difendant; or 
the Plaintiff be Nonſuited, ſuch Plaintiff ſhall be 


and e 


By Seat. 21 Fac. 6.16. pure AO of 


all AQtions of Treſpaſs e clauſum frepit, 
alla Aim 1 ll H 


render or offer attends n pa ebene Teen 
| —_ 


clearly barred from the ſaid Action OO | 
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of Juſtification concerning Inheritances aud 
th" Appurtenances; as Entry into Land, 
Digging Soil, Cutting Trees, &c. by Wi 
ua of Excuſe, as for Publick Good, Ne- 


 ceſſity, Liberty per Law, for the Execu- 
POO 0 ODT IRE 7 005 


Man wy juſtify ſometimes that what he 


did was for the Publick Good, or in caſe of 


Neceſſity, or that he had Allowance by Law for 

what he did, or for the Executionof Law, or the 

like. In treating whereof the Learning and Equi- 
ty even of our Common Law will appear. 5 


, N 8 
TL For Publick Good. 
One may juſtify the entring into another Man's 
Land in purſuit of a Badger (which is a noxious 


Creature) but he may not juſtify the entring into 
the Land of another to find one. But if a Badger 


be earthed he may not dig for him. 2 Bulſtr. 60, 
GI, 62. 2 Rolls Abr. 558. Hedges and Mynne. ih 


; And ſo of other noxious Vermin; fo Foxes, Otters, 
but net Hares. If a Man Hawk in my Land with- 
out leave, I may have this Action. 


Treſpaſs quare Clauſum fregit, & Feng am- 

pecial Juſti- 
fication, that he did enter into the Plaintiff's Cloſe 
to ſearch for Sheep that were ſtolen from him. Per 
Rolls it's an ill Bar. For all that he hath alledged 


by way of Juſtification, is but matter of Private 


Profit to himſelf, and not for the Publick * ; 


- 


| for he went not thicher to find or apprehend the 
Felon. Stiles Rep. 165. Toplady againſt Staley. 

Ss The Defendant juſtifies, Apple-Trees, &. in 
pomario ſuo creſcentia furata eradicata & aſportats 
Fern per M. and the common Fame was, he 
cook them to the Plaintiff's Houſe; whereupon 


. 4 She went to the Plaintiff's Houſe to ſearch for 
y them, and there found them, &c. It's no Plea. 


re Difference is between Felony and Treſpaſs. 
if J. 5. takes my Horſe and brings him to the 

Land of F. D. it is not lawful for me to enter 
into the Land to take him, Aliter if F. S. felo- 
niouſly ſteal my Horſe (but if F. S. take my Horſe 


e into his own Stable, I may juſtify my entry to re- 
of Ws take him.) Quære if Entry and Search be lawful on 
ws Common Fame only. Dier 235. 2 Rolls Rep. 55. 


Higgins and Andrews. „ 

Tf Cattle are Stolen and put into my Ground, I 
may take them Damage-Feſant, or bring Action 
of 'Treſpaſs againſt the Owner; and the Owner 
cannot take them away without my Licence. Stiles 

167. Toplady's Cale. EG | 


1's la Treſpaſs quare Clanſum fregit, & Herbam, 
u &cc. the Defendant may not juſtity for hunting a a 
to Fox. 2 Rolls Abr. 558. Link, 120. contra. vide 
er e , OCT 

o, One may juſtify the making Bulwarks in time 
ze, of War, and pulling down an Houſe that burns. 
8, bs. Dier 36, 40. N 4 8 | N 


hut it is not lawful for a Man to do a Wrong to 
another, although it be for his Profit ; as if I ſee 
vy Neighbour's Beaſts in another Man's Soil doing 
amage-Feſant, I may not enter and drive them 
out. Dier fo. 36. Pl; 38, 39. vide ſupra. 


r . Treſpaſs for breaking Soil and ſetting up Hur- 
ed cles. Juſtify by Market or Fair, or in breaking 
ite Soil to amend the Pipes, to put in Stakes for 
d Is i | Fiſhermen 
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4 Cole- Mine, and the Servants of the Defendant 
Working pro Bono Publico, the Water aroſe, and 
they digged a Trench in the Plaintiff's Soil to con- 

vey away. the Water. It's not good. A Man 
 "cannot-remove a Nuſance in his own Ground, to 


= a their Nets, as in Kent. . | 
2 J. pier 19d Wooleet. > Bulfr. 66G 


chen et Ceeſpals: 


in Treſpaſs for his Soil, the Defendant 
juſtifies he was ſei of ſeven Acres, wherein was 


the Prejudice of another. Aliter of an ancient 


a 'Water-Courſe.. 2 Reb. 13, 58. Howard" Caſe. 


= I may juſtify 


| Gu; Vil ile pred” 


. another Man's Land, he may enter and take them. | 


another thing ha ppens which he could not prevent, 

no Action of Treſpaſs lies. As for Example, a 
Man may juſtify the retaking his Beaſts out of ano- - 
ther Many? Land after they eſcape as in driving 

them to the Pound. A Man in Ploughing his 
land, bis Beaſts are unruly, and as he 
his Land (he turning upon the Had. 


juſtified. Latch 119, 120. Miles and Fewdry, 


| another Man's Land, 3 oath 61. 2 Kol, Abr. | 
8 . e 
# 1 | . -If 


Fuſt ificat' quod Def. ſimul cum aliis Inhabitanti- 


per corum commumem afſenſum 
freger & profternaver domum quer 1 FY- 
SOROS. 2 Browne p. 175, | 


57 TY ker Neceſify. 1 
I a Man cus down Trees and ther al ius 


2 Bulſtr. 61,62. 13 H. 8. 16. 
If Trees grow in my Hedge, and the Fruit of 


ſuch Trees 5 5 your Land, and falls into it, 
gathering them, Latch 120. 


When a Man doth « lawfl AQ, and of neceſſity 


gh 
) one of 
the Horſes took a Mouthful of Corn; this may be 


pe 5 fr, % + „„ 


Ie 
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A Man may follow his Hawk or his Hound into 
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If a Man had a Way over my Land for bis 5 5 : 
els, this , itte, 2 Rell Ar. $66, , _ 
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Arreſt of Judgment, that this Preſcription to dance 
in the Freehold of another, and ſpoil his Gras, 
was void, eſpecially as this is laid, Omni tempore 
Ani, and not at ſeaſonable times. Alſo it is Ill 

laid in the Inhabitants, that altho? they may pre. 
ſcribe in Eaſments, as 6 Rep. Gateward's Caſ e, 


Eaſments of Neceſſity, as Church-ways, G e. 
and not for Pleaſure only, as this Caſe is. 2. If i 
it be good, it ought to be laid by way of Cuſtom 
of the Will, and not by PrefCription in the Per- 
ſon. But per Cur. this is a good Cuſtom, and it is 
neceſſary for Inhabitants to have their Recreation. 

As to the 2d. perhaps tho this had been ill upon 

demurrer, yet iſſue being taken of it, and found . 

by Vemlict, it is good, and judgment for th 
Defendant. 1 Levinz 176. Abbots and Melle, 

If a Man be driving Cattle to the Pound, and 

they eſcape into another Man's Land againſt my 

Will, and I preſently fetch them out, no Action 

lies for this againſt me. Bro. Treſp. 335. 
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Tie La of Creſpaſs: + 
i one be aſſaulted and like to be killed, and he 
fly over my Ground to ſave his life, I rand not ſue 


. 37 H. 6. | | „ 


\ N - 


Libet to er, Se. L . 5 


55 Man may enter into a Co n Inn or Ta- 
vern and juſtifie it. 8 Rep. 6 Carpenter's Caſe. 

The Lord may enter to Diltrain, c. Vid. 
Pais. da I, 

He in the Reverton may enter to ee if waſte 


be done if the Houſe Door be open; ſo he that 


hath the Reverſion deviſed to him to ſel]. Plowd. 


Manxell's Caſe. 9 H. 6. fo. 19. 13. a: 


Executor may enter into the Land of the Teſta- 
tor to take Timber, and fo may the Vendee of an 
Executor 2 Rolls Abr. 564. 

If a thing be feloniouſly ſtollen from me, I may 


upon freſh Suit enter. Vid. Prius in Higgins and 
' Andrews: 8 Rep. 6 Carpenter s Caſe ; but if my 


Trees are ſtollen, and put into the Houſe of Z & 8. 
may not enter to take them. 
A Man holds an Houſe at Will, and be bring 


ba s there, and then the Leſſor puts him out, he 


ſhall have a reaſonabletime to take away his Goods, 
Cok. Lit. 86. 

The ber ſhall 8 a reaſonable time to 
fetch his Goods out of the Houſe where they are 


at the Teſtator's death. 1 Brownl. 224. 


The Miniſters and Churchwardens may enter 
another's Land in their perambulation, New Bock 
of Entries 652, _ 

If one is bound to pay me Money on an obli- 
gation in my Dwelling- houſe, he may come and 
render it there ; liter in another Man's Houſe. 
Pho, SE Gels 15 


For 
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Beaſts are impounded in an open place; which 

had a Gate open; if the Sheriff comes to make 
Replevin, and the Owner with Arrows, c. hin- 

ders him, he may break the Cloſe and enter, and 
make Replevin. 20 H. 6. 8ꝓvut. 
The Sheriff may enter into an Houſe to purſue 
a Felon. Dier 36. Pl. 40. 5 Rep. Semaine 's 
The Plaintiff in Replevin may juſtifie the entr 7 
into the Defendant's Cloſe, to ſhew the Beaſts to PI 
the Sheriff, . b TT e 
Treſpaſs for breaking open the Doors, and en- 

tering into. the Houſe. Defendant pleads he was 
Under-ſheriff, and a Feri facias came to him, and 

he made his Warrant to the Bailiff, who of#0 tune 

aperto entred to make Execution, and continued 

there till the Plaintiff ſhut the Door, and impri- 
ſoned them in his own Houſe for 4 hours; and 

i the Defendant hearing this, broke open the Door 
ing to free his Bailiffs. It's a good Plea, for they 

he enterd lawfully, and when the Plaintiff ſhut the 
ds. Door againſt them then began the Tort, which 

ws the Sheriff may redreſs. 2 Rolls. Rep. 137: White © 

to Wl and M iliſpire. | 2 | 


are WW Treſpaſs for entring into his Houſe. Defendant 5 
5 juſtifies by Warrant of a Juſtice, and doth not 
iter ſhew it; which per Cur. is needleſs, unleſs the 


ook Action be apainit the immediate Officer. The 
v2 Replevin was de injuria ſua propria, which is 
bli- not proper here, it being matter of - intereſt, and 
and not barely of excuſe, but per Cur: after Verdict it 
ule. is well enough. 2 Keb. 266; Lambert and 
T 1 ol - breaking an Houſe, and taking a 
Cup, Oc. Defendant juſtifies by Plaint and Judg- 
„„ %% OY > NP; 
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ment in Wakefield, and Precept of Execution, to 
which the Plaintiff demurred, becauſe, 1. Its ſaid 
quædam curia, not ſaying what. 2. It is taliter 
proceſſum till Judgment. 3. It is ſaid a Court co- 
ram Sene[challo. & Sectatoribu, which cannot be 
a Court Baron. 4. It's ſaid the Defendant ut hal- 
livus Seneſeballi took. 5. The Precept is retor- 
nable ad proximam Seſſion, and the retorn is half 
a Year after. 6. The Execution is at ſuch a 
place in Paroch. pred, and doth not ſay infra Fu. 
riſdictionem. Per Car. all the Exceptions are ma- 
material. 2 Keb. 844. Gamble and Forreſt: | 
| If ones Sheep be ſtollen, he may go into any 
Man's Ground where he doth ſuſpect the Sheep 
are, to fee the Sheep whether they be his or not. 
Note, Tho'Idoagoodatt, and intend it well, 
and it is for my Neighbours profit, yer if what I 
do be a Tort in Law it will not excuſe me. In 
Treſpaſs for taking Tithes, Defendant faith the 
Tithes were ſevered from the 9 Parts, and were 
in jeopardy of being eaten by Cattle, therefore the 
Defendant carried them to the Plaintiffs own Barn, 
it was adjudged no Plea (durus Sermo.) 15 H. 7. 
17. vid. plus ſupra, Dier 36. v. 


Of Fuſification by proſt ernation 0 Þ Nuſance . 
vid. ſupra, cap. 4. and Sparſim 1 r 


Treſpaſs for erecting his Cloſe, and caſting 
down his Hurdles, fixt to his Freehold. Defendanr 
pleads that the place where is communis platea, in 
ſuch a Village and a place of Market there, and 
. preſcribes to place Stalls there, and for that the 

Hurdles were there fixt he caſt them down, it 
ſeems the Action lies not, for the Place where is 
communis platea, and erecting of Hurdles there 
a Nuſance, which any Man may throw "oY ; 

1 * Fn 3 


Matter, which is not ſufficiently 


gave e pro 2 1 e 1 N 5 
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"The Law of Treſpaſs: 


Z but becauſe this did not appear upon the Decharat | 
but by the Plea, which is ill, K's ve nen 


had not pleaded and relied upon it but upon other 


ed, they 


| 22 as Bai or Servant. 3 ; 
1 ſhall next proceed to ſpe of Juſtifications by 


Title or Intereſt to Lands and Tenements, and - 


incidents thereto, as Tithes, Trees, c. 5 
But firſt I ſhall ſay ſomething about uſtification | 
by a Servant or Bailiff. 

Defendant juſtified as Bailiff to F. S. Plaintiff - 


replies, that the Defendant took his Cattle of his 
. own wrong, abſq; hoc that he is Bailiff ro F. S. 


Per Cur. if one hath good cauſe to diſtrain my 
Cattle, and a Stranger of his own head takes 25 | 


Goods not as Servant or Bailiff to a 


treſpaſs he cannot excuſe himſelf by fayi ing he aid: 
it as Servant or Bailiff ; but if one diſtrains as Bai- 


Right he juſtifies aſſent to it, .heqhall not be pu- 


: Lf, tho* in truth hai is not one, jk he in whoſe 
| Biſhed as a Treſpaſſer, for this ſh ſhall have 


relation to on time of the diſtreſs taken. 2 Lev. 


5 be vid. 2 


. There is a . where a Defendant juſtifies 
as Seryant to another whoſe Freehold it is with- 


out ſhewing any Title, and where he ſhews a Ti- i 


tle as in the Caſe of Parrickſon and Barton. Vid. 
ſupra tit. Colour. 


Tuſtificatio per Servant qui pleder title 4. | on. 
Mater. Winch. Entr. p. 111 


Fuſt iſication as a Servant of 4 gas r 
Tiber. Winch. Entr. p. 1120. : f 
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Tye Law of Creſ 
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queda 


Ser viens in libero tenemento Ma- 


ut 
Co. Entr. 644. 
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Of Bars and. Jufbifications. 1 7 ah 
of Title or upon Title. h 


Ey fon Frankrenement. 


8 : 


bod liess in quoe/ libero tenement uns. De 
Replic. quod eff liberum tenement. quer 
| Ra. Entr. 64.7. bis. Cok. Entr. 675. Aſht. 436. 
& non def: & traverſe. Tompl. 318. 
Similis Bar per Servien. 9 

Per 2. quod locus eff liberum tenementum corum, 
alter juſtificat ut Serviens. © 

Quod Vl liberum Jenna def. & uxor* 


jure uxor®.” 


* 


Bar per liberum tenementum qᷓuer cone 1. 


franktenement & pleads un demiſe devant. def. 
riens ad en les tenements, & aſſignment del leaſe 
al querenti. Winch: Entr. 5. 1 106, 1 107 my 
9 Treſpaſs the Def. caſt fie under Sir Tho.-H. 
as Servant; the Plaintiff replies," it's his Sojl, 'and 
traverſeth @bſq; hoc that it's the Freehold'of the 
Defendant and Iſſue, and ſpecial Verdict on a 
Conveyance. 2 Keb. 784. Creſi ing and Skid- 
more. 
In Treſpaſs, if the Defendant will lay i it is his 
Freehold, the Plaintiff may ſay that it is Freehold, 


A and traverſe without that, that it is the Freehold 


of the other, this is a good Iſſue, tho? 8 
webe, Plowd. Com. p. 52. a. 
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. - Inquiſitio poſt mortem attincti in Parliament 


aud Smalwood. 


9 
F J 


| | By Grant del Rog 
ex poſt inquiſit' ſur Felo de ſe conceſſit terra 
2 


- 


Pef. Ra. Entr. 608. Plowd. 254. 


Grant de ceo. Ra. Entr. 633. 


Title is made to the Goods by Seizure, for that 
K. P. and Queen Mary, by Letters Patents en- 


rolled in Chancery dederunt & conceſſerunt ville 
de L. Liberty of a Market, & c. and ſhews a ſpecial 


cauſe of Seizurt as an Officer there, it's erroneous, 


becauſe he ſaith not ſub ſigillo mag no confett. 


5 Crok. Elix. 117. King don and Barne. 


| Treſggſs for taking and impounding his Beaſts 


until he paid 3. 7 6. Defendant pleads a Suit in 


the County Court brought by F. S. againſt the 
now Plaintiff, where the Defendant pleaded Li- 


| berum-tenementum of the Earl of Arundel, and 
juſtifies the taking damage feſant in. the Freehold 


of the Earl, to which the then Plaintiff pleaded in 


dar of the Conuſance, that the Earl ought to make 
the Fences, and for default of reparations the 


Beaſt eſcaped, and upon this Iſſue was taken that 


the Fences werg in good repair, and the Jury 


found them out of repair & aſſidunt damna, &c. 


and. udgment and a Precept in nature of a Scire 


factas under the Seal of the Sheriff, the Defendant 
being Bailiff to Levy, c. per Cur. the Judgment 
is void & coram non ji lice, becauſe after Free- 


hold pleaded the County Court had no jurisdiction, 


for Freehold cannot be tried without Writ. It 
was objected, that the Franktenement was not 
Tried there, but it aroſe upon collateral Matter 
({cil.) if the Fences were in repair, but per Cur. at- 


ter Freehold pleaded, they had no power to pro- 


ceed in the Cauſe, neither directly nor collaterally, 
and Judgment pro Quer. 3 ft. 203. Cannon 
1 2 3" "Ip 
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Sctre 
dant 
ment 
Free- 
Tion, 
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not 
latter 
ur. af- 
pro- 
ly , 
annon 


ed 


and the Plaintiff ſaith that after this the Defendant * 


TIN The Law of Treſpaſs, © * 1 
55 N 7 e e . = 85 6 


| | Qued T. ſeiſtur levavit fem al I. qui dem, 


def. Repl. quod H. fuit ſeiſitus quonſq; T. diſſeſtuir 5 


eum & levavit poſſeſſionem H. reintravit infra ' 


5 annos & obiit de quo deſcendebut al W. qui demi- 


fit quer Repl. Traverſe le dlſſciſin. Col. Entr. | 


Led que? ſites evavit fem v. c. O ear 
ejus qui feoſfaverunt Def. Repl. quod finis fuit le 


vatus ad uſum & W. uxor ej as ſuper ſeparales 


conditiones non per format Repl. quod quer relaxa- 
vit omne. ccnditiones 7 cond)? fratÞ, 2 Cok. 


By Tenancy en Common. T . 
Def. 77 title in Communi cum quer per quod | 
ecit tranſ. 'Tompſ. 388. 5 Ri 

id. ſupra, Title Tenant Common, Treſp. pro 
Traverſe renemens. in Com. 5 


By Jointenancy. 
Per Cobeirs, wp. b. 168. 1 


Pro feno un verſus aut er. 1 Browne 471. 
1 Feoffment. 6 


ud L ſeifitme feoff avit R. G 3 R. Feoſßa- 


vit Def. de parte. Novel. aſſignment &. non cul. 
Ra. Entr, 641. . : 8 


If a Man plead a Feoffment, he ought to tra- 
verſe all Treſſaſſes done before. Hobart, p. 
06 VVV'NCCCöV' 
If the Defendant will plead a deſcent to him 


* 


enfeoffs 


1 6 b- "The Law of Crelpats: . 1 
„ e and the Defendant faith this Feoff · 
ment was. gg Condition for the breach whereof 

Pope a departure from the Rar. 10 Br. 
—_— dz Plow. d. 7. b. | 
ME 4 "en treſpaſſe claimes .. don 
= color fuer. Fomp. Res | 


ʒñÜbfF y Tenancy en Tayle, | 


4K. eiſit us convenit flare ſeiſts ad MN 
= & 1225 de venere Def. Ra. Entr. 4 
Eftate Tayle & N 0 p pleaded. Cok. 


Ent. 654. 
Plea din ſcifts in Tqgle - 40d bew not how 
ng Plow: Com. 43. Hun and 


Heir in 
„„. 
ar. per 2 qi eiſitur dedit. J. in 
Tapyle, ae R. uni . in Tayle. J. fuit ſei- 
fits 260% L. 1 diſſeiſtivit, Fer eit conti- 
7 55 nruum clameum. L. obiit & terre deſcend. filio ſu- 
Per cuſas poſſeſſionem J. reintravit & obiit [eif Ks 
£11 five erede per quod R. unus defend. intravit & 
 demifit W. alteri Def. & querens clamans colore, 
cc. ſuper cuſus peſſeſtonem W. in jure 1 2 
R. at „ Repl. quod R. ſeiſit. 

& feoffavit L. qui obiit G- meſuag 4 cend, 
Flio qui dimiſit quer. qui fuit poſſeſſe quouſq do- 
mum fregerunt, 2.5 fi. hoe Lake L. 4: TO" vit N 


$ Brown ne 
oy pe e #8] 2 tus, 4 terris ; LY 
4 555 we Entr. . 15 


Un. deſcent uxor. Def. ig. Cntr 6 Us | 
Deſcent des terret : He. Ka. Far 
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. „ee Greats: , . 
Def. fait ſeiſe, 

2 Mon 25 ol 27 * . 
un ſeiſ e nt tra ver 1 

e e . 3 


n 


5 po . 7 27 . - SI 
| Per recuperationem in brews. de dote e 5 — DE 

ad * TONY br „ | RY 

*. | D. 


Flas. 1 tenementuw. "Bats 5 5 e 
Rejoinder | per Maintenance de Franktenement * ͤũĩ7?³ĩ/ 
traverſe le diſſeiſin. 1 Brown, 373. „ 


11 vod locus in quo eft liberum rencmentum . 8 1 - 

ſei- al. Def ut fer vient cepit equam am faciend* | 
Reps, quod Def. uit ſeiſu guouſq; Def. di Heiß 

1 of quer retntiravit. Repl. per maintena 


| tum, 
'del fi nktenement & traverſe le 15 z TE 
_w | 647. 648. Col. Entr. 280. Ra. Entr. 


e, 

'& s Sued locus in quo ef liberums tenementums | 
ie, Rip quod T. ſei 2 * de mumerio unde, &c. Amn ir | 
/ quer pro ann by vi fuit I h. 2 * 
* tum ex pu puln & diſſe | 


ſervit T. Or, 467: 


* Entry pur 1 fat] 


5 quod Dif. imtravit ingerras pur condition 

oken inte 7 domi in 2 dimiſſien, 
wod Def, injrevi dum, de. por. condition 
info ſur mortgage, Tompl. 339,  Repl. mar- 
ihne le narrat F Tours e le n giv 


N Fre * | 


" The Law of Treſpaſs. - 

feat finem W. & G. 1 
8 Def. Repl. quod ee uit w? 
5, W. &. ux ſuper ſeperalibus condition 
* W dec. 22 2 Cok. 8 e 


* Deviſe. 


In Treſ the Defendant leads uch a an one 
was poſſeſſed pe a term for Years, and being f 
roffelled by his laſt Will and Teſtament, deviſe 
Thar to the Defendant and died; after whole 
death the Defendant entred, and was poſleſſet 
by vertue of the deviſe, Je ſeems a good Ple: 
tho? the Defendant had not expreſly alledged tha 
the Deviſor died poſſeſſed, &c. for his Pleaimplia 
that, and i it is only | matter of form. Winch. 1 


2 ſuf demifit al-C. pro em qui deviſ 
wit dernen. Vid, B. Ub. p. 196. 

If Deviſce pleads he entred for default of Pay: 
went of che Rent, he ought to ſhew he enter 
into the Land by leave of the Executors. Stilen 
| " 65: ne a? Herle, Vid. AT | 


- Diktidi dads he wis ſized of the E14 in 
which, ee. and Lett it to A. rendring Rent, at the 
| Feaſt of Eaſter; and if it be Arrear at the ſuid 
, Feaſt, and ten days after, that he might re-enter, 
> and faith the Rent was behind, ce. whereupon 
he entered and diſtrained. Demur 1 1. He ſaith he 
Lett it to 4. but faith not virture crjus he entred 
and was poſſeſſed, for it may be the Leſſor did not 
wave the Poſſeſſion, and then no Rent was due. 
2. He faith the Rent was behind by the ſpace of 
ten days, where ir ſhould be after the ſpace of 
ten RE Crok. 9 262. Wood and ke 

: 


""F © She Lawor Treas.” rs 

„Tue Defendant pleads that F. S. demiſedto te 

net dende Rent; and after by bis It WIi 
ad Teſtament gives the Land to the Deſendant, 


Night to have ſhewed that he entred into the Land 
ee leave of the Executor. Stiles p. 65. Mar- 
#7 bew and Herle., ,  . © „ 
— 0 Per Rolli, If in an Action of Treſpaſs vi & 
g i for entring into Land, the Defendant pleads 
iel is entry by Virtue of a Leaſe for Tears. This 


hol mounts to no more than Not Guilty, and the 


Jeſſa laintiff may demur upon the Plea, and ſhew it 
15 ves Caſe: = 


hew that it continues. 3 Bulſtr. 198. 


The Defendant faith, his Father was ſeized in 


pay dant re. entred. The Plaintiff replies, True it 
Bah, the Father of the Defendantdied ſeized ; but he 


.. for ten Years to commence after his Death, 
nd that J. S. died Inteſtate, and Adminiſtration 


- fear ſhowing he was Adminiſtrator. 2 Rols Rep... 


T . 1 

If in Treſpaſs the Defendant doth Juſtify by a 
aſe for Years, without ſhewing a Place where 
he Leaſe is made, it is not amendable. 1 Leon. 


id noe . 


pag ownſend's Tables, 289. where you are referred 
5 of o all the old Preſidents. CN gk jo IT 
ſtead. BF 


= 

_ * 
23 + "- he 
', 


who enters for default of Payment of Rent. He | 


or Cauſe of | Demurr er. . Stiles Rep. N. 35 5. Ja- : 
If a Man juftify by a Demiſe, he ought to 


ee before the Treſpaſs, and died ſeized, after 
hoſe Death the Plaintiff entred, and the De- 


3 as committed to him, and fo he enter d and was 
1 oſſeſt until, c. The Defendant demurs, becauſe 
3 4 ches not the Letters of Adminiſtration. Per 
at th. he need not; for he may declare here with- 


As to other Preſidents of Copy hold Titles vid. 


* 1 4 | 0 5 0 5 
4 * 1 ” * 
— 1 10 * a ” * * 1 
10 | - , * 5 * 5 
” P * * # 
\ : "4 4 
- , / . . 
* 


ä 


aith that before this, his Father made a Leaſe to | 


- 2 ; . 
” 
. N 
4 . Os 


* — 


ih they are ſeverally leized 


dig the place where for 
aver any want of flagate: Alſo bein g Copy- -holders 


' their Eſtates, . The Court agreed quod ſeperatin 


Land, and that J. N. was ſeized in Fee, and du 


hath not made a good Title; f 
| himſelf to any Copy hold, 
- grant thereof; therefore he ſaying yn an one 
was ſeized in Fee without ſhewing the Grant 


tiche org: prey; —— quo, Fo he was 


© The Law of Crelpals? 
In . the Deſefendants ſeparatim At: 
ſeveral Tene- 


ments for Like, and that they haye accuſtomed to 
17 and do not 


for Life, they ſhould ſhew the 9 of 


dicunt is well enough; but the latter Exceptions 
are fatal being. on Jemurrer. - 2 Keb, 766, Put 


verſus Dany, &c. 


Treſpaſs for Cloſe breaking g. The Defendant 
juſtifies, becauſe it was the Free. hold of J. S. and 
ko enter'd by his Command. The Plaintiff enti- 
tles himſelf}, | dra the Place where is Cuſtomary 


ſcized, which deſcended to two Daughters and 
Heirs, and were ad mitted by the Lord, ang 
demiſed to the Plai t Per Cur. the 


Che ought to ſhew 


thereof was not good. Cro: Car. 190, S bepard 5 
9 Fi pura 123 Titulo de aid, BS: 


By Title des Diſme Li ba. 0 5 . 


$i ta 


Parſon of T. 8.5 and that the Place where is with- 
in his Rectory, and that the Defendant lett it to 
H. who enter d and plowed, Cc. and ſet out the 
Corn; and that the Defendant de 2 4. ſua 124 


pris took the Ous Prod. tem 
5 BY * Defendam 


* 


Che Low of Creſpats: © 

De 1 N Ie his Bar traverſed the Y 
nd found pro Quer. Over. And Judgment for him. 

vas alled pay or that . ths 
t the time a the ſeverance of the Corn 

arſon (though he might be at the time 'of the 
Treſpaſs) and pe he makes not a ſufficient Title 
o them. Per Cur. it ſhall be intended that he was 
parſon at the time of the Severance; eſpetidlly 
| e Defendant having admitted that he was Par- 
on and the Tithes due to him, and making 1 
erſe to the Leaſe, which was an idle Traverſe; 

nd this contra to 35 H. 6. fo. 48. | 

As to the os es Preſets wide 
_ 2 29% 2 55 


Barr de vin 


ntitle * inſt J. S. for cutting down great Wood. 


ſhew efendant as their Bailiff of a Manor juſti- . 
1 one . "That there was a Park incloſed with Pale N 


3rant ne out of memory, and that he cut the Trees 
ard's the neceſſary Incloſure of the Park with Pale, 
employed it upon this. Per Cur. it's a good 
ſtificarion ; for it belongs to his Office to repair 
ie Park or Buildings; but he may not make new | 
ales. 12 H. J. 26. cited in Plowd.-Coms. ar fog 
reysbrooke*s Caſe. 
Treſpaſs for cutting down four” Aſhes in, Se. 
he Defendant pleads Actio now, becauſe long 
e before, c. one P. was ſeized in Fee of 
e Cloſe in which, &c. and 3 Apr. 21 Eliz. 
& Indenture of the ſame date demiſe 10 J. C. the 
id Cloſe, excepting the Wood and Underwood 


ted with him quod licitum foret for the ſaid - 
flees and their Aſſigns, to take upon the Pre- 
les MED Fi 8 and Houſe bote, to be 


1 e 


* 


ereon growing, babend, &c. and further cove- | 


The Dein and Chapter of Paul) tought Ther. | 
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expended upon the Premiſſs, or for Reparatic 
thereof: and juſtifies, as Servant he took the ſaid 


\ four Aſhes for neceflary Houſe-bote to be expen 


ded upon the Premiſſes. It's an ill Plea: . He 
jaſtify ing by force of a Covenant, ought to ſhew 
the Indenture ; for it is the Subſtance of the Title. 


2. Becauſe it is not ſhewed that the Maſter, engen · 


ded them for theſe purpoſes. Cro. Fac. 291. 
JZ... oi. or i 
The Defendant pleaded the Place where was 
Parcel of the Manor of, &. which Manor the 
Earl of O. lett to H. for Years, exceptis Boſcin, Ar- 


Boribus, Subboſcis; but did covenant and agree, 


that the Leſſee and his Aſſigns might take reaſon- 
able Fire · bote and Hedge. bote ſuper Premiſſa pre- 
dicta. Per. Cur. ſuper Premiſſa ſhall only extend to 
the Land lett, and not to the Woods excepted. 
Cro. Elix. p. 125. Cage and Payton. Aliter if he 
had ls there had not been ſufficient on the 


Fand lett. ; 


Aan gives to me all his Trees growing in his 

_ Cloſe, and yet he cuts them downy and I carry them 
away, if he bring Treſpaſs againſt me quare 
« Arbores ſuas ſuccidit , cepit & aſportavit, &c, 
I may plead as to the cutting down Non Culp. 
and juſtify for the reſidue. Dzer 305.27. 33 H. 6. 
„ „ ae ne 
Treſpaſs with Cattle and breaking down 
Hedges. The Defendant juſtifies by a Reſerva- 
tion in a Demiſe to cut up and carry away Trees, 
cc. prad' V. M. reparan & emenden ſepes ubi 


Ar bores ile ſucciſ. efſent, &c. The Plaintiff de- 


murs pro bi cauſis, (viz.) quod in placito prædidt 
nom allegatur — ſepes. & LANE præd fuer 
reparat & impletꝰ ſecundum conceſſion? agreamen- 
zum & licentiam pred. acetiam quod non werifis 


batur quod præd proſtratio ſepium ex canſa prad 
eſt "and; pred 4 ſuperius narravit qu ſo 
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5 W 1 placitand; werificare Ade K. . 
% Pollexfen. Vide plure as t n N W 
2 Tab. "TT, 297. 1 5 * n 5 „ 5 : I NJ 
%%% er ee 
tle. Wl. Df jufif, ſer de Bee pro Herr cite. „ 1 
en. 3 Browne p. 382: or 
* Vide Reference to old Preſidents of Juſtif tion 

„ber Herriot Cuſtom and Service. Townf. Tab. 1. 

the * . 

75 ar per Herriot Placie 208 & ie > ; 

15 697. : 

ee, <j — N 

on- : 


» Dips fir 8 oY | 


He 1 ah Beaſts of the Plow, 4 auch a 
contra Leges Statuta, but recites them not. 
Per Cur. it's well enougk. But the Plaintiff doth 
not ayer that there were alſo other Beaſts. Dier 

312. 2 Reb. 289. Porphery and Le er But 
he need not ſay there is ſclent iſtreſs prater, 
&c. for it _ come on 57 other part to 1 5 8 — 5 


re Cali ay a MOR ded 

Treſpaſs quare clauſum frepit, ah pur in 1 N 
Beaſts, & ramot Arborum 45 Gulielmi (Queer. a 2% 
nuper ibid creſcentes ſuccidit e aſportavit. The 5 
Defendant as to putting in his Beaſts ſaith, That r 
the Place where is Parcel of the Manor of H. and 
that within this Manor is a Cuſtom that it ſhall be 
lawful for the Lord to have Common in terris 
omnium tenentium {norum pro vita vel annorum, | - 
lying freſh, and that the Plaintiff was his Leſſes _ 
for Years of theſe Lands in which the Treſpaſs : 2 
is ſuppaſed. The Plaintiff demurs; As to the cut- 
ing down the Trees he 8 That he 1 6 


Le aſe to the Plaintilf encepting. Arborilus Manerij 
e Boſci, and ſo juſtiſes. The Plaintiff conſel 
ſeth the Exception; but ſaith, That the Leflorin 
the Leaſe conceſſit quod liberum eſſet for the Leſſee 
ſiüutccidere & capere the Loppings and Shredding 
| of theſe Trees. Upon this Replication the Defen: 
dant Demurs. As to the firſt Point, per Cur. it 
a2 void Cuſtom and againſt Law, that the Leſh 
a ſhould have Common againſt his own- Demiſ: 
As to the ſecond, Creſcentes may refer to Lop 
pings, in which the Leſſee had Intereſt, it being 
indifferent: but it was doubted, If the Leſſor er 
ccept the Trees, and grant to the Leſſee to cu 
- down the Loppings, and the Leſſor after cut dow 
the Trees, whether the Leſſee ſhall have Treſpal 
The Court adviſed the Leſſee to releaſe his L 
mages as to this part, and to take Judgment fo 
- the other point. Palmer 211. White and Sayer. 
Oo PO at le oy Me 6d, gy 
VVV 


Treſpaſs for taking a Buſhel of Oatmeal. Thi 

Defendant pleads to all, except one Quart, Ne 
Q.uilty, and as to that juſtifies for Toll 2 | 
* ket of Penſance (vix.) one art out f eye 

. - twenty Gallons brought to the ſaid Market to ei 
e poco Sale; and makes Title to the Market a 

Toll by Grant of one who had it by Preſcriptio 

The Plaintiff replies, That before the Grantor hd 

any thing in the Market Queen Elizaberb was ſe 
Zed of it, and by her Letters Patents reciting ti 

| Reg Rane I. and King Jobs had granted 
the Borough of Helſton in Cornwall, that it ſhe 

be liber Bargus, and quit de Thelonio, Pontag 

_ Pallage, ' Laſtage, Sallage and Stallage throu 

all the County of Cornwall, incorporated the fai 
Borough and pxeſerved its Privileges; agd the 
ſhews he was born within, and a free Burgeſs « 


4 . 


7 1 K 5 Ty — > 


may not be diſcharged by the Grant of the Kings 
Richard and Fobn, which are within time of Me- 
mory. The Court doubted whether this Toll be 


that the Charter of Queen Elizabeth does not dif- 
charge the Plaintiff; ergo nil cap. per Bill, Sir 
T. Jones 118. Hill and Prior. - © 
Treſpaſs for taking of four Buſhels of Corn at 
four ſeveral days (vix.) two in the Market-Place 
at Lanceſton, and two others in the Houſe of J. 5. 
The Defendant as to all preter ſixteen. Pints, 
pleads Not Guilty, and as to them Act io non, and 
juſtifies, as Servant to the Mayor and Commonal- 
ry of  Lanceſton, and at their Command, and 
ſhews that Lanceſton is an ancient Borough, S. 
and time out of memory had a Market every Sa- 
urday in the Week, and preſcribes to take a Pint 
of every. Buſhel of Corn of every Perſon (not be- 
ing a Burgeſs, or otherwiſe exempted) expoſed to 
Sale inthe ſaid Market nomine Tolnet. and that the 
Plaintiff had expoſed twelve Buſhels at one Mar- 
et and four at another (he nor being a Burgess 
or exempt) and that he (prout Servant) took the 
aid 16 Pints at the ſaid two Markets, i. e. twelve 
Pints for the twelve Buſhels, cc. The Plaintiff 
Jemurgs, becauſe the Caption in the ſeveral Pla- 
es mentioned in the Declaration are not anſwered 
everally, that ſo it may appear whether the Pints 
were taken in the Market or out of it. Per Car. 
he Plea is good: It ſufficeth to anſwer to the ta- 


* 
- * 8 
N. * 


Tones 07. Specot and Carpenter, 


f Eien rg; 
Helſton, and ſo gs 36” The Plaintiff rejoins; 
That the Burgeſſes of Helfen had always paid © 
Toll. The Plaintiff demurs generally, becauſe 
this Toll is claimed by Preſcription, and therefore - 


within the Word Sallage, or any other particular be 
Word of the Diſcharge : but they were of Opinion 


ing in the Village where it is alledged. Sir 7. 
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i Difnſs for, Rn, 
he Defendant juſtifies the taking ane ſevering 


Rent · Service, and good. Siderf. fo. 440. Webb 


Treat of Diſtreſſes and what Things are diſtraina- 
Land in qua, &c. in Fee, and demiſed it to the 
fendant, and he re: entred for Non - Payment of 


Rent, qu eſt cad. c. The Plaintiff demurs. 


to the Plaintiff is a Leaſe of the Land in which 
the Treſpaſs is ſuppoſed to be done. 2. He ſheys 


The Defendant juſtifies by Diſtreſs for Ren 
That in Auguſt, i. e. before the Rent-Day, 
thereof he entred. The Defendant rejoins, That 


there was an Agreement to continue Poſſeſſion by 
Tenant at Will till Michaelmas next, 5. e. That 


But it is agreed, they may be ſevered, if diſtrained 


— — „ . * 4 a WWW 
188 1 5 55 - g od 1 . 8 5 5 S 5 ; 
3 72 Y LL 2 I 4 9 4 7 8 ray T5 2 4 1 4 * $7 | * 
0 0 e . ERR RING 504, Oe 
FL ** 8 3 
; = 


of Horſes fixed to a Cart loaden with Corn, for 
and Bell. Vide Cro. Eliz. J. Tunbrig's Caſe contra, 
Damage-Feſant, But an Horſe on which a Man is 
riding may not be diſtrained for Rent, but for Da- 
mage Feſant it may. Siderf. 440. 422. But to 


ble, belongs not properly to this Treatiſe. 
The Defendant pleads J. S. was ſeized of the 


Plaintiff ering Rn, with a Clauſe of Re-entry, 
and after by his Will deviſed the Land to the De- 


1. Becauſe he doth not ſhew that the Leaſe made 


not that he did enter into the Land by the leave 
of the Executor, which he ought to have done; 
for though the Land were deviſed to him ; yet he 
cannot enter without leave of the Executor. Stiles 
Rep. p. 65. Matthew and Herle. | 


of the Leſſee at Will. The Plaintiff replies 


the Defendant 'demiſed to the Plaintiff - for 
Years to begin preſently, and that by Virtue 


he ſhould not enter till after the Rent day, aue 
hec that the Plaintiff entered before. Per Halen 
where the Matter is not traverſable without an In- 
| EE, 5 - ducement, 
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Elix. 7. Tunbridge Caſe. vide Sid, p. 440. Webb 
and BelPs Caſe contra, vide ſupra. © | 
. Vide de hoc ſparſim. © OY 
_ Treſpaſs for taking his Gelding,®c. at C. in Com. 
Norf. and driving and impounding them at a 
Place unknown, ſo that they may not be Reple- 


Rent vied. The Defendant juſtifies Damage-Feſant in 

eplics i his Free-bold, and that he impounded them at 

Day; Carrow-Abbey, within three Miles of the Placs 
a where he took them. The Plaintiff replies, That 


Carrow- Abby is within the County of the City of 
Nrwicb, and not in the County of Norfolk. The 
Defendant demurs, and Judgment pro Def. in B. C. 
By the Statute of Marl. c. 4. and 1 2 P. &. M. 
2. prohibirs the driving of the Diſtreſs out of the 
County bs 24 a Penalty, and he that will take ad- 
vantage of theſe Statutes ought to do it by way of 


* 


ment, | — W3 | Action, 


en. 
— an Ho 


- Horſe in that Cloſe Damage Feſant. Pl. Demurs, be 
cauſe the Defendant did not ſhew whar Title 
J. A. had to this Cloſe. Per Cur. it being in Treſ- 

: FR is ſufficient to ſay that J. A. was poſſeſſed, 
becauſe in this Caſe Poſſeſſion is a good Title 

_ againſt all others; but it might have been other- 
wiſe in Replevin, and the Law is plain, That 
where the Intereſt of the Land is not in Queſtion, 

a Man may juſtify upon his own Poſſeſſion againſt 
a Wrong doer. 3 Mod. 14. 132. Langford and 
Bar by Amerciamentz. 


The Defendant juſtifies that , was ſeized of the 
Manor of Oc. and that he had a Leet, Cc. and 
that at the Leet the Plaintiff was preſented for ha 
. ying a Pidgeon-Houſe, not being Lord or Parſon, 
and that he was commanded to ſhut it up, & de: 
inde babuit notitiam, and for his refuſal was amer- 
ced by the Steward, and for refuſing to pay, the 
| 8 as Bailiffs to H. took the Bealts. Per 
Ciur. the Notice is ſufficient; but the Amerciament 
ought to have been by the Homagr. 2 Rolls Rep. 
p. 3. & p. 30. it was adjudged pro Quer. for the 
erecting a Dove-houſe is nat a Nuſance preſents: 


hie in f Sonn Fer. Pide © Rep. 204 contre. 
, 7 5 1 S . Cs 


Treſpaſs broughie fot taking away a Cup till nge 
had paid 20 5. The Defendant: pleads, That ad 
quandam Curiam be was amerced, and for that 
the Cup was taken. Hales, Ie doth not appeert 
or Preſcription, if it be by Grant, then it muſt be 


E oram Seneſchallo ; if by Preſcription, it may be 

"a 2 or coram Settatoribus, or co - 

. both. Then it doth not appear that the oe 2 
"Ay here the Treſpaſs was laid, was within the © 

itle nor; then he doth not fay infra Furiſdiftion | 
i J Treſpaſs for taking a Bullock and felling it. The 

IF Defendant juſtifies, becauſe at the Sheriff's 'Tourn . 

1 eld infra Menſem Paſch. (viz.) 18. Apr. S. 

__ he Plaintiff was amerced by the Jury for Non- | 

N t ppearance, which was affered by four of the Jury — - 1 
5 o forty Shillings, and after at the next Seſſions of | 2 


he Peace (wiz.) &c. it was certified and ratifled {2508 

by the Juſtices, whereupon the Steward made a AS 
arrant to him to levy it, and fo fold, c. De- 

mur, 1. Becauſe he doth not alledge that the 

Tourn was kept infra menſem = Feftum Paſch 

Stat. 21 Ed. 3. c. 15. 2. Amercia ment. 

pught to be 00 by the Court; for it is a Ju- |. 


and picial Act, and ſhall be affeered by the Aﬀerers 

r ha ppointed. 3. The Amerciament was levied by _ 

1 17 | | 

rom ine Bailiff by Warrant from the Steward, where 

dy Stat. 1 Ed 4. it's appointed, That no Fine or 

mer A merciament in the Tourn ſhall be levied unleſs 

» the t be certified at the next Seſſions by Indenture, and 

| r 1 7 30 Proceſs 2 from the Juſtices to 
Sheriff. Judgment pro Quer. Cro. Car. 276. 

Res Priſſitb and — . 5 a aA. 

r the BY Treſpaſs for the taking of ſeveral Goods. The 

ſentt-WDefendant juſtifies for ſeveral Amerciaments al- 

4. eſſed in a Court-Baron, but does nat ſhew any 


Aﬀeerment by the Afferors: Upon which the 
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'"TheLaw of Treſpaſs: 


Mo demurs nal” And it VE . 
for the Plaintiff bo all the Court for this Cake 


3 Levinz, 19. Conyers and Frank. 
' Is viſu pleg . e Rent. quod » von frit 
traſentat. Ra. Entr. 66. 
Amerciament in Leta pro nocumento. Reply we 
err. 40 . d en del L=. Na. 


606. 


Fuſification in Trav per di fs pur un ; Amer 
ciamem in Court-Leet. Tompſ. 3 12, 346. 
Vide/ Plura as to Amerciaments in Courts-Lee; 


Hundreds Tann. Ta Tab: 284. 
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of Juſtification in Treſpaſs by reaſm 7 


Common by Preſcription or Grant. 


- 


| F * x i 
, : i 898 * | | 
*. > 1 EF, 


WR ts * ; * "gt 5 ; 
5 | ” * 4 
. ® 5 b 4 . 
by I ef I SN + 1 J * ' 
HL 8 
Ivy BY 3 a 
< « [ N ; ” 
? 1 3 * Ne : ; 
3 . , * $I * * 4 


5 


1 Next ſhall ſpeak to Juſtifications by reaſon af 
Common; but do not intend to handle the 


Right of Commoning at large, but only give the 


Caſes and Preſidents ſo far as to direct the manner 
of Pleadings therein; and the like in the adjoining 


Title of Chymin or a Way.. Lee — 


of Common. 


Y 


Bar al novel Aſſign quant al part Def. confeſ. 
mo informat quant al reſidue 


[ 


Fl tr er von 


Def. Tuſtifie per Preſcription pur Comman appur-. 
tenant & 3 ebe . Repl. ſon tort ain | 
& traverſe le preſcription. Rej. & Iſſue ſur le 


Preſcription. Winch. Entr. p. 1085. 0 
Per Preſcription pur Common & Common de 


| Paſture pur touts avers levant & couchant, G 
Repl-de ſon tort demeſn & traverſe le Proſcription. 


Winch. Entr. 1089 | 


Pur imparcat de wacl? ſans reaſonable cauſe? - 
Bar, le lien en que eft 500 acres de paſture, “ 


que Seigneur de Manor preſcribe a tener Court- 
Lov &- Court-Baron, & cuſtom aeflier 4 By-law- 
men 4 Surveyer le Commons; queux 4 ont uſed 
prewder & imparker tonts avers de tiels perſons 
wient ayants common en lien en que, &. que fue- 
ront -trowes icy damage-feſant: Et per; ceo que 
la Vach. del Def. fuit em le lien, c. Damage-fe-+ 
ſant il m qyant common ls ils diſtreyn & 1 
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20 %/ꝗ The Lau ok Ereſpaſs, 
FTepl. que W. L. efteant ſeiſe de meaſon,*&c. 4 que 
11 e e aver Common appurtenant en le lien en 
que, &c. il demiſe al Plaintiff pur un ann, qui 
: ©. emter & fuit poſſeſſe & mitt ſaVach' en lieu, & c. 
"pur uſer ſou Common. Rej. per maintenance del 
„„ Bar & traverſe de Preſcription en W. L. pur aver 
Common en lieu. Winch. Entr. 1090. NNE _ * 
Bar que le & ſelions giſont en M. field (nom 
ment aſſign”) qui pur . pF. anns inſemble abt 
currents uſe d eſt re emblees ove.blades & ch 
3 anns a giſer fallow; & 968 il preſcribe Iau? 
Common en les 2 Selions cheſcun ann de ditt 1 ann. 
concurrents quant le dit M.field fait emblee puis 
bar vet, & per tout Jann quant le dit M. 25 |; 
ſoit fallow,pur que il mitte eins ſes avers prout, #: 
Repl. ſon tort demeſn, & traverſe la Preſcription. 
Rej. Per maintenance del Preſcription & I{[ue. 
Winch. Entr. 1094. „ 
The Defendant pleads, Que il ef impuniable 
cauſa Vicinagij per Cuſtom del Country. Winch. 
Entr. 1 $5. F 0 7 | V 1 
Def. plede Diſtreſs pur Damage Feſant per un 
Teaſ. &þ he Plaintiff en 2 have bon 
Winch. Entr, p. 111123. ons 
Bar al Novel Aſſignment by reaſon of Common. 
Repl. per Leaſe pur anns. Et Iſſue ſur le Preſeri- 
pin. Winch. Ent. , 8 
Preſcript pro Comunia Paſture in ſeperalibus ter- 
ris ad ſeperalia tempora pro ſeperalibus averijs & 
OO Traverſe quod eſt cul. cum equis. Ra. Entr. 579. 
Th Def. ut Rector Eccleſiæ fuit ſeiſitus (in jure Ec- 
cleſia) de Meſſuag & terris quibus Communia per- 
tinet per Preſcription. I Brown. 377. 
Per Common de paſture pertinen. & ad grigem 
, / COOINEST 
The Defendant juſtifies for that he had Come 
mon for all his Beaſts. Levant and Couchant in 
the Place, c“. by Preſcription, and put in the 
| | ai 
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aid Cattle atendo Communia. Iſſue was on the 


Preſcription, and found for the Defendant. And 
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Exception was taken, That he doth not averr his 


Cattle were Levant, & c. and fo no Judgment 


ought to be given. Bur per Cur. the want of 


Averment is aided by the Statute of Jeoffails. Cro. 


Fac. p. 44. Prance and Tringer. 
" Com 7 


ZA Commoner may not juſtify by Preſcription to 
ey and take away the Soil to repair the 
Mae, 2 Roll Rep. 308. Shean and Bullen, 


g Tapas for chaſing the Plaintiff's Hogs. The 
Defendant juſtifies, That he did hunt them with a 
, by the Commanid of his Maſter, becauſe the 
Plaintiff did put them into his Maſter?*s Ground 
to eat Acorns there. The Plaintiff replied he had 
Common there. The Defendant moved in arreſt 
of Judgment, becauſe the Plaintiff in his Replica- 
tion hath not anſwered the Bar; for he preſcribes 
for.common of Paſture, and Pannage is no Pa- 
ſtare, and fo he bath no Right to the Acorns. But 
er Re 
ob eat the Acorns there which are on the 
Ground. Stiles Rep. 213. Barnſtone and Gale. 
In Trav/. 7 aj Kale, arborum & ſubboſei, 
foditione in ſolo, & terra project. Arborum & ſub- 
boſci aſ port atione & berbæ depaſt. cum averij i. 
Juſtiſc per communiam (pro omnibus averijs) 
paſture turbariæ, foditionis terre ac common eſto- 
ver. &. & fodendo turhas marlerium, &c. & 


ſuccidgnd* arbores pro Houſe· bote, Hedge bote, 


Fire- bote. 1 Browne. 2370. 


The Defendant Juſtities in Ac ion for Encloſure, 


and pleads that he had an Houſe there, and made 
the Incloſure for the enlargement of his Curtelage. 
1 Plaintiff demurs, and took Exceptions to the 


1. It 


s, if they have cauſe to eat the Graſs, they _ 


The Law of Creſpa ss. 
I. It is not faid to be an ancient Meſſuage. Per 
FTuiſ den, for that reaſon it is not good. Windbam 
contra, being for enlargement of a Curtelage; for 
the Lord may build a new Houſe for his Herdſmen, 
and after may enlarge the Curtelage. 2 Inf#, 476 
2. Ir is unreaſonable to encloſe two Acres out of 
three; to which it was anſwered, That the Quan- 
tity is to be conſidered with the Quality of the 
Perſon; | 55 e 

3. It is not averred that ſufficient Common is 
leſt, to which Vindbam inclined, Twiſden contra. 
This is to be averred only where Incloſure is for 
Improvement of Land, not where it is for the en- 
largement of a Curtelage. But Trin. 14 Car. 2. 
The Plea was agreed by all to be ill, becauſe it is 
not ſaid that the Meſſuage was for his own Ha- 
bitation, or of his Sheperd; for he might build a 
great Meſſuage to lett to a Nobleman, who might 
require a greater Curtelage than the Lord or hi 
Herdſman. Judgment pro Quer. 1 Leviux. 62. 
Newill and Hancerton. | — 

In Treſpaſs for the breaking his Cloſe, the De: 
fendant juſtifies for Common, and preſcribes in the 
Bailiffs and Commonalty of Derby for the Beaſts of 
every Freeman of the Village, and upon Traverſe 
of the Preſcription the Verdict was given for the 
Defendant. And after it was moved that the 
Preſcription was not good. Sed Cur. contra: and 
Judgment quod Quer. nil capiat per billam. 

Treſpaſs for entring his Cloſe and ſpoiling his 
Graſs pedibus ambulando, and taking and driving 
His Beaſt to Places unknown, & c. The Defendant 
pleads the Place where is a waſte Parcel of his 
Manor, and that the Beaſts of the Plaintiff were 
there intermixed with the Beaſts of Strangers, 
which had not any thing to do there ; and becaulc 
he could not fever the Beaſts of the Plaintiff from 

the Stranger's Beaſts, he droye them together to 
| Poun 


« 


EFA 
3 * 


Che Lam ok Cretpas. 
Pound within the Waſte to ſever them, and did 


bam there ſever them, and drove the Beaſts of the 
for Stranger out of the Waſte, and left the Plaintiffs 
men, . Beaſts in the Waſte, The Plaintiff quad the 
476 Plea of the taking and driving the Beaſts, he pre- 
ut of ſcribes for Common, and faith, That immediately 


wan - after the Defendant had impounded the Cattle, the 
the Plaintiff requeſted the Defendant to deliver his 
Beaſts to him, which he refuſed. The Defendant 
rejoins and maintains his Bar, ab/que hoc that die & 
loco alledged by the Plaintiff, the Plaintiff imme- 
diately after the impounding requeſted the Defen- 


e en- ¶ dant to deliver them. The Plaintiff demurs. Per 
ar. 2. Cur. 1. The Traverſe in the Rejoinder of the 
ſe it i; Day and Place is ill and multifarious. 2. The 
H. Replication is ill; for he ought to haye traverſed 
uild a the Bar, 1. Either that the Defendant did not 
might leave the Beaſts in the Waſte after the Severance. 


2. Or, That he might have ſevered them without 
impounding them. 3: Or de inſuria ſua propria 
abſque tali cauſa. And then the Defendant in 
this Iſſue ought to have proved the Neceſſity of 
the Impounding. Per Cur. allo, the Bar is good 


| without alledging a Cuſtom to drive the Common. 

raverſc Wl Burt where they uſe at a certain time of the Year 
for the to drive the Common, they ought to preſcribe. - 
ar the 3 Levinz. 41. Themas and Nichols. 
: and. Treſpaſs for taking and detaining his Beaſts until 

” 51. paid for their Deliverance, The Defendant 
ling his juſtifies to have a Drift of Common to ſee if it be 
driving not ſurcharged, and that the Beaſts were there ſur- 
fendant WW charging the Common for which he took them 

of his and detained them until 5 J. paid in Satisfaction of 
ff were the Treſpaſs. The Plaintiff demurs, and it was 
-angers, AF 1aid, That Preſcription for a Drift of Common 
becaulc WH doth not warrant the taking a Diſtreſs for it unleſs 
ff from he had preſcribed to diſtrain alſo. Cur. contra. 


1er to This is a thing of common Right for Preſervation 
Pound | of 


E 
r rn ea As, a 
* 


5 


[The Law'of ene, 
of Common, and gave Judgment. pro Quer. 

2 Levinz. 87. Bromficld and Teigh. © 

The Defendant claims Common in Trigmore- 


'Moor for Cattle levant and couchant in Down- 
Cloſe. He ought to aver. that theſe Beaſts were 
levant and couchant upon' Down-Cloſe, and where 


heought to preſcribe.” Popham 2.01. Fenin and 


Vivian. | 


Def. juſtiſie come Servant le beer des  avers 
dur ceo que fuer damage-feſant.. Plaintiff repl. & 
preſcribe pur Common, &c. Def. traverſe le pre 


' ſcription, & Iſſue ſur ceo. 1 Sanders 220, 223. 


Man preſcribed, he was ſeized, and uſed to 
dig Clay in another's Soil to make Pots, It was 
adjudged void, becauſe whatever Intereſt is claim- 


ed in another's Soil muſt be annexed in Property 


to his own. 2 Keb. 290. cited in Hayward's 


ter Common. The 


The Defendant juſtified 


Plaintiff replies he hath an Houſe adjoining to the 
Place in which the Defendant juſtifies for Com- 


mon, and that by Stat. V. 2. c. 46. he took two 


Acres to enlarge his Stay i not ſaying it wasan 


ancient Houſe. Per Cur. he ought to fay it is an 
ancient Houſe, and for Habitation alſo, and not 


only for Pleaſure or convenience, as an Hop- 


Ground or Park is not within the Statute, he muſt 
ſay, it is an ancient Houſe, though the Party 


makes no Preſcription, but only a Privilege, and 


there needs no Averment that he left ſufficient 
Common. 1 Keb. 283, 314. Hamerton and 
Neill. „„ HS 

The Defendant juſtifies as in his Free-hold Da- 
mage-Feſant. The Plaintiff replies, by Preſcri- 


ption of Common for all Beaſts levant and couchant, 


c. and avers not that thoſe Beaſts were levant 
and couchant upon the Land; otherwiſe he hath 


not ſufficiengy entitled himſelf, It's ill upon de- 


murrer, 


„e , wn oo fn >» mn as vn ws 


— 


meer 

murrer, but good after a Verdict, by Intendment - 
of utendo Communia ſua. Cro. Eliz. 55 8. Corbiſon 

/ . oe 3 

The Defendant preſcribes in the Lord for Com- 

mon for Beaſts levant and couchant; and juſtifies - 

as Servant to the Lord, and entry to ſee the Oattle 

that no Damage happen to them, and he intrando 

trod down the Corn. ibid. Per Gur. It appears 1 

that the Cattle were not the proper Cattle of the ES 

Defendant, and he doth not ſay that he put them ' 

there, and then he is not Guilty; for a Man may 

; not be Guilty of Treſpaſs with Cattle, unleſs that 

to rhey are his proper Cattle, or that he actually put 

a5 them in the Place where. Per Cur. the Plea is ill. 

n- There is another fault in the Plea, he doth ner 

ty aver that the Cattle were leyant and couchant upon pt 

1's WY the Manor, and Form of Pleading, vide Senders n 

: 1. 27. Earl of Mancheſter againſt Vale: 

he When the Defendant rejains and traverſeth the 8 

he Preſcription-which is found againſt him, the want - BB 

n- of Averment, G. are aided by the Statute of 

vo Feofayles. 1 Sanders 227. Stennel and Hog, © 

an A Commoner may juſtify for bars e 

an but not have Action of Treſpaſs againſt a Stran- 

ot ger for feeding on Graſs. Reil. Mich. 18 H. 7. 

p- „ a ; $0 

Treſpaſs for digging Turf. The Defendant 

ty pleads he is ſeized of an ancient Houſe, and pre- 

nd ſcribes to have ſo. much Turf every Year as two 

nt Men may dig in a day as belonging to his Meſ- —ͤ̃ _ 

nd ſuage. The Plaintiff demurs, becauſe he ſhews _ _ 

not that the Turf was to be burnt in his Houſe, « 4M 
)a- and all Eſtovers ought to be uſed in the Houſe ; 
ri and as ĩt is laid here it might be fold, although he 


nts claims ir as appurtenent to his Houſe ; and a Caſe 
int was cited, that a Preſcription to dig Clay in the 
th Soil of another to make Pots is void. But it was 
e- anſwered and reſolved, when the thing is uncer- 
er, e | i 


0s Che Law of Creſpas 
© tain; as Eſtovers, it ought to be applicd-to' the 
HA Houſeto aſcertain it; but here it is certain enough Wi ch 

= in it ſelf, (vix.) fo much as two Men may dig in Nen 
2. day, and Judgment pro Quer. 1 Leving. 231. 


"Haywood and Dunington. F 

Treſpaſs by the Lord of a Manor. The De. che 

fendant preſcribes as Tenant to have ſolam paſtu- I. 

ram de un cloſe omni tempore anni. The Court C 

were divided in C. B. whether the Preſcription e 

were good to exclude the Lord, but in B. R. the Ste 

| © Preſcription was adjudged good. 1 Levinx. 253. 
Sir Heu. North and Co. #21 

_ Treſpaſs for taking forty Sheep of the Plaintiff, 

ita quod per chaſiationem illam they were much 

damnified, and one of them died. The Defen- 

dant juſtifies Damage-Feſant in his Free-hold. The 

Plaintiff replies, and claims Common in the Place 

where, c. The Defendant rejoins and juſtifies 

by incloſure leaving ſufficient Common for all the 

ſts levant and couchant on the Tenement of 

the Plaintiff. The Defendant demurs, for that the 

Bar was ill in not anſwering to the dying of one 

of the Sheep. Per Cur. the Bar is good, and he 

need not; for coming under the ita quod, it is not 

but for Aggravation of Damages, at leaſt it is cu- 

red by the Replication over. Judgment pro Def. 

1 Levins 283. Leech and Midgly, * © 

Treſpaſs for raking forty Sheep and chafing 

them, by reaſon of which chaſing one of them 

died. The Defendant pleads the Place in which 

the chaſing is ſuppoſed was his Free-hold, and that 

he leniter chaſed them, que eff ead' tranſpreſſio. 

The Plaintiff replies, and juſtifies for Common: 

The Defendant rejoins by Incloſure. The Plain- 

tiff demurs. It was urged for the Defendant, that 

the Bar is not good, becauſe he doth not anſwer to 

the chaſing of the Sheep, for he ought to have 

traverſed it. Per Cur. the Plaintiff relies by his 


- 


* 


The Lab of Trelpals, 
Replication upon the Common, and wayes the 
chaling the Sheep, . and therefore good 
in enough. Judgment pro Quer. Raym. 185. 


Je. dhem away, and converting them to his own Uſe. 
Zu The Defendant as to all preter breaking of the 


urt WI Cloſe and carrying away the Stones, pleads Now 
on ep. and as to them he preſcribes to enter and dig 


he Stones for the Reparation of his Houſe and Fences, 


tiff demurs generally. It was faid the Plea is not 


ff, ſufficient, for that he doth not ſay he uſed them 
ch for Repairs, or at leaſt penes ſe retinet ad repa- 
n- and. otherwiſe it may be he had fold them, tho? 
he at firſt he dug them and carried them away for 


* 


odg ſ⸗ on; 7 3 
J have not made any References to the old Pre- 


he ſidents, becauſe Mr. Townſend is very large in that 
ne Title. So in the Title Preſcription pur Cbimin. 
he Town. Tab. 294, 195, 296. „„ 
ot | 1 


7 
n 
A 


By Preſcription, vide Common, Cc. 


Treſpaſs for taking and carrying away his 
E Cheeſe. The Defendant juſtifies for that he was 
leized in Fee of Chipping Sudbury, and of an an- 
cient Market there every Thurſday, and that he, 
and all thoſe whoſe Eſtate he hath, had uſed to 
have a Penny for every hundred Pound Weight 


Name of Pitching-Penny, and on denial, to diſtrain; 


: and that for the ſaid Penny for an hundred pound 
o Weight, Cc. being demanded and not paid, he 


diſtrained. On Demurrer Exception was taken, 
That the Defendant had 95 made ſufficient Title, 


not 


31. Treſpaſs inter alia, for breaking his Cloſe and 
digging four Cart Load of Stones, and carrying 


which were out of Repair. On which the Plain⸗- 


ſucch an uſe. And the Juſtification was held not 
good. 3 Levinz. p. 323. in C. B. Danby and 


of Cheeſe expoſed to be ſold in the Market, in the 


12 N - hs 4 - 
Fe *. 


a 8 * — E * oy * . i" "IP s F „ ITY 2 2 "FA " 25 py W 5 ry” 9 * 
7 F ö F N bus . 5 - * 7 ; : £ n K Ky . * 9 

H : : - 1 » 8 

EL J . % * IF 

r 2 * ; ; = = f 12 ; ) A 2 — 352 1 
4 % 1 * - % **. 
p | 15 E | | L * 
* 4 £ + ” 
+ 5 g . * fg p z 7 2 ” 4 1 


-- Hot having alledged Uſage, time out of memory, 


Tenant ſhall have a Way over the Place where, 


Place where, is within the Manor. 2. It ſhould 


3 12 


but only by all thoſe whoſe Eſtate he hath : and o 
of this Opinion was the whole Court. Sir To. z, 
Fones, 227. Goodwin and Brookes 7 
The Defendant pleads for one Parcel he wu R 
ſeized of an Houſe and thirty Acres of Land in c. e 
and preſcribes to have a Way over them to his 
Common in Barningbam : and for the other Par fe 
Cel, preſcribes that he and all theſe whoſe Eſtate il :; 
he hath,. uſed to have a Way for Pack-horſes unto zu 
the King's High Way leading to N. and Iſſue N b. 
upon theſe two Preſcriptions, and found pro Quer 1 
and good: For though the proper Uſe of a Way b: 
be to ſome End, and that ought to be ſhewnu; 5. 
yet if it be only that he had a Way over the Clo C 
ſes of the New Aſſignment, and no Place or End Ir 
thereof is pleaded for what Cauſe, or to what other ar 
Place, and Iſſue is taken upon the Preſcription ani c 
found, the Preſcription is good. And though ht 
mention not any Place where the Common lies, /. 
pet the Tryal is good; yet it may be intended ti. 
lie in B. Hutton p. 10. Coble and Allen. After pr 
Verdict it is aided. "Vide Cro. Elix. p. 427. Bra p- 
% ³QW³W³ K be 
Tireſpaſs quare clauſum fregit. The Defendan I 
pleads that the Manor of C. is an ancient Manot, P! 
and that infra dict. Maner. is a Cuſtom that everj p- 


Cc. It's an ill Plea, 1. Becauſe it appears not the 


be uſi fuer habere. Sider in Hill. 16 & 17 Car. 2 

Cornelius againſt Taylor. vide infra. 
The Defendant pleads Preſcription pur un drift 

way, in per & trans clauſum quer. 1 Brown 362 


8 Preſcription 


* * 
- 


K—— ee Rae 
he Lau ok Treſpals. _ 
Preſcription for a Way belonging to a Piece 
of Meadow of one F. qui babuit viam pro tenenti- 
be. i bus &- firmarijs ad cariand. & fugand. a tempore 
falcationts uſq3 ver, &c. & averia in utenda vis 
ſua caſualit* momorder berbam & contra volunt a- 
dem D. ] , 
Fuſtification al Novel Aſſignment pur Chymin 
vn Rog ation-Week. 1 Browne 379. Abſque hoc quod 
/ culpabil. ante wel poſt talem diem. Dx 
his In Treſpaſs for entring a Cloſe in N. the De- 
ar- fendant juſtifies quod Manerium Coldnorton eſt au- 
Late BN c59uum Manerinm, & quod talis habetur conſue- 
tudo infra Manerium quod quolibet inhabitans ha. 
beret viam per & trans the ſaid Cloſe to the Ferry. 


ver. The Plainriff demurrs becauſe the Cloſe ap to 

Vay be out of the Manor of C. & quilibet inbabitan: 

vn j baberet is no ſufficient Averment, to which the 
lo Court agreed; it ought to have been, That every 

Eni Inhabitant within the ſaid Manor of C. hath had 
the and uſed a Way over to N. &c. 1 Reg. 836. 
e // oY oO 
1 he Tuſtificatio quod ultra trans & ſuper prad. clan- 

lie, /m de now) afſignar” fuer 3 communes vie pede- 
d to fres & quod Def. tempore quo ambulabat in vii: 


præd. Repl. proteſt. quod non fuere 3 vie pedeftres 


zr bprout, &c. pro placito quod Def, clauſum frigut & 
v berbam hid.” SUES extra vias pra. pedibus ambu- 
dan lando couculcavit, &c. Rejuind. per manutenentiam. 


Placito. Surrej. quod Def. clauſum fregit extra vias 
pred. I ue inde. 2 Browne 257. 


nere, Def. quod locus in quo, & c. fuit terra vaſt a, & b 
t the pr eſcribit pro Stannar fodere trenchias ad prove - 


bend. aquarum curſus ad opera Stannaria quotieſ- 
cunque 'operantur in eiſdem & dummodo terra more. 
O vaſta vaſtatꝰ ſunt & non clauſa. 1 Brown. 3 69. 
Quod quilibet tenen cuſtumar. conſuevit habere 
ro je & ſervien ſuis viam tam equeſtrem, &c. 
ad carriand. & recarriand. &c. per & trans 
EY as Fa: locum 


* 


" 
a 
% 


* 


locum in quo, &c. Et quia Quer. incluſit locum in 


2 Browne 248, 249. 


quem be joined, and the two Villages ſhall be in- 


plains. The Defendant demurs. It was objected 


breaking the Gate, not having ſhewed that it wa 
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quo, &c. cum quadam janua ſetat. &c. Def. ut 
ſerviens, &c. U OG pred. fregit. Repl, de 
injuria ſua propria, & traverſe le Cuſtom." Rej. 
quod talis babetur conſuetudo. Et Iſſue e 


The Defendant claims a Way from one Village 
to another by Preſcription, and the Viſne is out of 
two Villages. Exception was, That there are in- 
tervening Places between the two Villages. But 
per Cur. it is ſufficient if the terminus a quo & ad 


tended to haye conuſance whether a Way or not, 
, e . 
| Treſpaſs for treading down his Graſs, breakin 
and pulling down his Gate, and entring his Clok 
called the Yard, and breaking his Hedges. "The 
Defendant, quoad the breaking the Hedges, plead: 
Non Culp. and for the reſidue! juſtifies for a Pal 


ſage by and through a Yard, and that at the tine 
90 &c. there was a Gate put upon the Paſſage, 


o that he could not paſs with his Beaſts, by which 


he broke and pulled down the Gate, and in paſſing 


trod the Graſs, aliquantulum which is idem reſids 
um, of which he complains. The Plaintiff replies 
that this is not idem reſiduum of which he com 


that he may not juſtify the pulling down and 


lockt or nailed ſo that he could not paſs. Bur pr 
Cur. having pleaded that the Gate was ſet there fo 
that he could not uſe his Paſſage, ſhall be intended 
locked or nailed, or the Way ſo ſtraitned ſo as he 


could not paſs; and the Plea is good: and the Re 
plication ſo general is idle and vain. 3 Levinz. 91 


_ Sprig and Neale. 


Treſpaſs quare clauſam fregit, . berbar ſuan 


depaſt. The Defendant pleads, That F. R. 


E 


1 —_—_ " Ea * "Ow n ® — 8 N "Tj 
The Law of Treſpaſs? 213 
anti the Treſpaſs, was ſeized of an ancient Mef- 1 
ſuage cum pertinentijs, and preſcribes for Common . , 
of Paſture in the Cloſe of the Plaintiff. for his Beaſts - * 
levant and couchant upon the ſaid Meſſuage cum | 
pertinentijs and makes Title to the Wife of R. for | _— 
her Life, who had entred, & adbuc ſeiſita exiſtir, a 1 
and conveys to himſelf the ſaid Meſluage at the 
Will of the Wife, and juſtifies utendo communis _ 
red, The Plaintiff demurs, becauſe the Prefcri- . 
ption is not good; for Beaſts cannot be ſaid levant 

and couchant upon a Meſſuage. Per Cur. the Pre- 
ſcription is good; for this is not Common appen- 
dant but appurtenant, and ſuch Common is uſual | 

in the County of Lincoln and other Counties; & 
in adbuc ſeiſita exiſtit is a good Averment of the , 
ole Woman's Life. Sir Tho. Fones 22.7. Scamler and 

(he Tobnſop. 3 | | 5 : p 

ads In Treſpaſs for breaking his Cloſe. The De- 
Pal WW fendant juſtifies to have a Way by Preſcription over 
imethe Land in which, Cc. for. carey off ſuch 


age Tithes #/que 4d Rectoriam de D. from ſuch a 
nich Place. It's an ill Plea, there ought to be termi- 
fing 4 quo, & terminm ad quem; and the Word 
(dv Rectoria, which ought to be terminus ad quem, is 
lies WM uncertain ; for it conſiſts of divers things, as 
zom Glebe, Tithes, ec. but he ought to have ſaid, the 
cl Parſonage-Houſe, or other Place certain. And 


the Caſe was, the Rectory conſiſted only of Tithes, | | 
and the Tithes uſed to be lett to Farm to divers | » 
Perſons, who have carried ſuch Tithes to their 
own Houſes, and the Defendant is one of the Ei, 
Farmers of the Tithes. By Mray, if the Caſe be I 
ſo, it ought to be pleaded in this Nature, That | oY 
F. S, is ſeized in Fee of the Rectory of D. and 
chat time out of Mind he and all thoſe, &*c. have 
uſed for them and their Heirs formerly to have a 
Way to carry their Tithes from ſuch a Place over 
the Land where, &c. * an High Way, 

- | „ and 


Che Law 'vECreſpals.” 
and name a Way which is next to the Place where 
* the Treſpaſs was done (ſuppoſe he ſhould preſcribe 
co carry them over, &. to his Barn belonging to 
his ſaid Rectory, or to the Parſonage-Houſe,) | 
2 Le: p10 2 aa l 


4 


A Preſcription is Atricti Juris; therefore if one 


preſcribes habere viam tam pedeſtrews quam eque- 
ſtrem cum omnibus carriagijs, by this Preſcription 
he cannot have a Cart- way; it's better to preſcribe 
babere viam pro omnibus carriagijs generally, 
without ſpeaking of Horſe or Cart way. 3 Leon. 


| The Defendant juſtiies by a Way: The Plain. 
tiff replies he went out of the Way. It's a good 
Replication; it is confeſſed and avoided. Litt, 
no DEE T | 
The Defendant juſtifies by Preſcription to have 
a Way over ſuch a Cloſe. The Plaintiff replies 
That he drives his Cattle extra iam. The Al. 
| Ggnment of the Treſpaſs out of the Way is a ſuf 
cient Confeſſion of the Way; and the Way ſhall 
not be intended through all the Cloſe, Litt. Rep 
180. Weſt and Phillips. „ ng 
In Treſpaſs for breaking his Cloſe, the Defen 
dant juſtifies hy reaſon of a Way from his Houſ 
through the place where, uſq; altam viam regian 
in Parocb. de D. vocas. London Road. Iſſue w. 
joined upon the Way, and found for the Plaintif 
it was moved, there was no Iſſue joined, for tht 
uncertainty of the Terminus ad quem, whither thi 
Way ſhould lead, and one that juſtifies for a Way 
if he alledgeth the Way from whence and 11 
which, and that it leads over the Place where, i 
is ſufficient, though he miſtake the other mea! 
Paſſages. But per Cur. in regard it is found thi 
he bad a Way over the Place where, it is nd 
$1acerial to the Juſtification where it leads, it bein 
eee io Low/gh aber 9 


„ 


1 Ventr. 14. Clarke and Cheney. ; 


e.) equina of Gravel had carried away, per quod viam 

| uam amiſit. It was moved in arreſt of Judgment, 
ne That the divirſa oners equina was uncertain, and 
MWe- then mentioned the loſs of his Way, and ſets forth 

be Per Cur. after a Verdict yet the Exceptions are 


material. 2 Venty. 73. Blake and Clatte. 


loſes of the. Plaintiff's, the one called the C. 
loſe, and the other the M. Cloſe, The Defen- 


re Jant pleads the C. Cloſe is next adjoining to the 
Lit . Cloſe, and that the AA. Cloſe is next adjoining 


to a Meadow-Claſe, and that he and all the Occu- 


ers of the Meadow-Cloſe have uſed fugare &- 


*. ays an Eſtate in himſelf at Will in the Meadow- 
shall lose, c. The Bar is not good, becauſe the 


uſtom alledged by the Defendant is only to do a 


ind drives his Beaſts over B.“. Ground to Black- 


5 zcre, and then to another Ground beyond Black- 
4 ui ce. It's a Treſpaſs; for by this means the 
ni laintiff might loſe the Benefit of his Land, if the 
i efendant purchaſe a thouſand Acres next adjoin- 
r th g to Blackaere. Mod. Rep. 190. Howell and 
re, f N 2 g 5 By Tithes. at. 12 MS e 

1 Treſpaſs for breaking his Cloſe called B. and 


poiling his Graſs pedibus ambulando, & cum equis 


dein plauſtri, and taking and cutting his Graſs ad 
__— lenciam, &c. feni of the Plaintiff, viz. 5 
195 | Oe: a e ̃arectat. 


93 


* 


eee, 
after a Verdict, and ſa gured by the Oxford Act. 


Action for Treſpaſs done with his Cattle in two 
efugare aueria ſua from the Meadow - Cloſe to the 
. Cloſe; and from thence to the C. Cloſe; and 


rong. 3. Bulſtr. 326. Turner and Denning. 
A. hath a Way over B.*s Ground to Blackacre, 


Treſpaſs quere clauſum fregit & diverſa onera Fig 


— — * ARRAY 4 * . * " — - 
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</ | « 2 „ 1 
corectat. ad valenciam, & The Defendant; us 


to all præter fraction. clauß, and ſpoiling the 


Graſs pedibus ambulando, & cum equi & plauſtry, 

Non Culp. and as to them he juſtifies, becauſe he 

is ſeized of the Tithes of Hay ex eod” clauſo pro- 
1 venien. & quia fenum (videlicit) 5 carectat. Fm: 
pra. pro decimis feni ejusdem elevati fuer. ſepe- 
rat. he entred the ſaid Cloſe to carry away the faid 
Hay, & pedibus ambulando, & cum equis & plau- 

| Fris, &c. ſpoiled the Maſs dampnum tam modicum 

quam potuit faciend* que ſunt ead. &c. The Plain. 

tiff replys, That the Defendant took the Graſs cut 

by the Plaintiff, and made this into Hay upon the 
Land, & aſport. 5 carectat. feni of the Plaintiff 

in narratione c:pit & aſporta vit, abſq; hoc, that 


3 ucrunt 5 carect at. feni in clauſ pred. pur Tithe 
= ſ „ ſeperat. as the Defendant had pleaded. The De- 


fendant demurs ſpecially, becauſe the Plaintiff tra- 

verſeth the Quantity of the Hay ſeparated for 
_  Tithes, which is not traverſable; and of that 
Opinion was all the Court: For the Defendant 
having pleaded Non Culp. to all præter the ſpoiling 


of the Gan and jullihes by entry and 'geitne mt 


Tithes of Hay; this is good be the Tithes carried 
in one or two Carts, and it was lawful for the 
Defendant to make the Hay upon the Land after 
it was ſeperated. Judgment pro Quer. 3 Levin. 
228, Pam and Bregba s. 


For Eſt over. and Turbary. : 


7 Preſcription to have omnes Spinas, &c. to be 
employed and 3 in ſuch a Meſſuage. This is 
not properly Eſtovers; for Eſtovers is but to 

Parcel of the Wood. 7elv. p. 188. Dewclaſſe and 
Kendall. Ws 1255 je 
Treſpaſs for cutting down four Oaks. 'The 

| Defendant preſcribes habere rationabile eſtoveri 


Juun 
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that in quolibet tempore anni but in Fawn ung time. 


e. is within the Foreſt of, Ge. and that the 


&c. per liberationem foreſtarij & non ad exigen- 


was taken to the Bar, becauſe he hath nor ſhewed 
that at the time of the cutting it was not Fawning- 
time, for at the Fawning-time the Preſcription did 


either to have pleaded” Lex Foreſte tals eſt, &c. 
or elle he ought to have traverſed the Preſcription 
of the Defendant. Had the Plaintiff in his Repli- 


againſt the Plaintiff. 2 Leon. p. 209. Ruſſel and 


was naught. Quod mirum a 5 


good by three againſt Williams. Cho. Fac. 25. 
Counteſs of Arundel verſus Steere. 3 
Treſpaſs for burning the | Plaintiff*s Turves. 


The Defendant juſtifies that the Turves were 


ö upon the Land where he had Common (and ſhews 
be Title to it) and for Damage-Feſant he burnt the 
s is Turves. The Plaintiff demurs, and had Judg- 
to ment: for the Defendant may not burn the 


and Turves for this Cauſe. Sir T. Tones 19%. Brom- ; 


ball and Norton. 


Preſcription Pur Eſtovers. Tompſ. 318, 327; 


329, 410. 3 a ns 4 


wwe 


EY * EY 
2 
* 
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cis ſubboſeis & arboribus ibid. ereſcentibas, and 
The Plaintiff replies, That the Place where, - 


Defendant and all thoſe whoſe Eſtate, &c: babere 
conſueverunt rationabile eftoverium ſuum de boſcis, 


tiam petentis. The Defendant demurs. Exception 


not extend to it; and it was held a material Ex. 
ception. But the Replication is ill; for he ought _ 


cation ſhewed' Lex Foreſt, &c. then the Pre- 
ſcription of the Defendant had been anſwered 
without any more; for none can preſcribe againſt - - 

J « Statute. Judgment on the Replication was given 


ſl Broker's Caſe, though the Defendant's Plea in Bar 


Juſtifie by Preſcription to have Eſtovers wr: 
pair the old Houſes or building of new, adjudged . 
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Fuſbification pur Eftovers per Preſcription) 
Arundel Caſe. 


rum tenamentum premiſſorum eſt in quer. 2 Brown 


Tbe Defendant pleads he is ſeized of an ancient 
Meſſuage in D, and that he and all thoſe. whoſe if 
Eſtate, c. have had fourteen Days Delf af 
Turves in the Place where, &. tanquam ad 


lf the Lord make not Proclamation in convenient 


in quo ipſe babuit extrabur per preſcription. C 


diem & annum, Replic. de injuria ſua propria, 6 
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Winch. p. 1115. vide Cro. 2. 25. Counteſs of 


Per Preſcription pro Eftovers. Repl. Quod libe 


In Treſpaſs for entring and diggin his Land 


Meſſuag.pred. pertin. On Demurrer the Barr is ill, 
becauſe he ſaith not the Turves were to be burnt 
or ſpent in the ſaid Meſſuage. Sid. 354- Hayward 
and C annington. | - hs 


Waifs and Eſtrayes. 


— 


Def. juſtiſie captionem equi ut extra bur. inf 
Precindt. Manerij. 1 Browne 374: Per Preſcrigt 
Tompſ. 420. MS W 

An eſtray Colt may be fettered if he be wild 


time, the Poſſeſſion of an Eſtray becomes tortiouy 
and the Lord may not keep him for the Lear elſe 
where than in the Manor. Winch. Rep. p. 67. 12. 

Pledall and Goſmore. i bs 
Quod cepit juvencas ut extrabur. infra maner 


fecit proclam. earundem in 2 villss mercatorijs þ 


2 dies, & quod quer. non venit ad clamand. infri 


traverſe le Preſcription. Ra. Entr, 638. Townlli 
Tab. 298. Sl 5 
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Des Incloſures. Bar by efault of Incloſures. Fe 

be WR Treſpaſs in Great Long Mead with a Comtimus 4 

vn do. Def. Proteſtando that the Treſpaſs was not 1 
ontinued modo & forma, &c. pleads, That at te 

nd. ime of the Treſpaſs he was poſſeſt of a Cloſe - 5 

ent 


illed Wood-end for a certain Term then and yet 
Wo come, to a certain Cloſe called Little Long 


ed, contigue adiacen, and the Great Long 
ad ead lies contiguous to Little Long Mead, and 
ill, WW hat the Plaintiff was tempore quo, &c. poſſeſt of 
nt he ſaid Cloſes called L. and G. for Years, and 


bat the Plaintiff pred. tempore quo, &c. debuit re- 
rare facere & manutenere ſepes, &c. tam inter 
Cloſe vocat. Woodend, and the Cloſe called L. 
is between L. and G. and the Defendant poſwit 
veria in Woodend to feed, and avers, That the 4 
Plaintiff tempore quo permiſit ſepes inter le Cloſe e 
Wocat. W. and the Cloſe called L. and G. in quo | 
r default of Reparations remanere aperte confract. 
minime ante” u, &c. Two Exceptions 
o this Bar; 1. The Defendant faith he was poſ- 
eit of 7H0dend-Cloſe, but doth not ſay of what 
caſe and for what Time. Per Cur. he need not; 
e Intereſt of that Cloſe is not in queſtion, but 
s collateral, and inducement : For be he ſeized 
dy Title or Tort, the Poſſeſſion of the Land is 
ficient to juſtify his putting in his Beaſts. 2. He 
aith, Quod quer. debuit reparare, &c. and ſhews 
ot by what Title or what Sort, as Covenant or 
reſcription, Per Cur, non allocatur. Diverſity, 


© 
# AY". { 254 
« f Bom A Pr ; 
* 


bere a Right of Incloſure to charge an Inheri- 1 
ance is in Queſtion, there the Right muſt be 9 
newn, as in curia claudenda, and where it goes | „ 
in excuſe of a Tranſ. bac vice, Nelv. p. 74. _ 
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ab impounding the Plaintiff's Oxen. The 
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© Defendant's Plea not good: For he'pleads a 


+ Preſcription where it ought to be a Cuſtom, that 


the Occupiers of the d ought to make the 


| Fences, and he ought not to preſcribe in the Fer- 


ſon. Stiles Roy: 538. Baker and Andrews. 


$4 One had encloſed two Acres of Common (where 


the whole Common was but three Acres) for to 
enlarge the Curtelage of his Houſe (Without ſaying 
it was an ancient Houſe) and fo juſtifies per Stat. 
W. c. 46. Per Car, it doth not appear that it wa 
for his neceſſary Reſiance, and he may not encloſe. 
Siderf. p. 79. Nevill and Hamertom. 1 
1 red of Bl. that ought to repair againſt B. 
yet if the Cattle of A. come thro 4 the Lands of 
B. in Treſpaſs by H. A. cannot plead default of 


Repair in H. 1 Keb. 186. in Parnell and Rowe" 


Caſe. . 

If the Defendant plead this Plea, he muſt have 
ſome Intereſt in the adjoining Ground, as being 
Leſſee for Years or at Will, or having Common, 


or having his Cattle there to tack, or having leaye 


to put his Cattle there, and the Cattle muſt g 
into the Plaintiff*s Ground of themſelves. © © 
If he plead there was no good Incloſure, he muſt 
ſhew that the Owner (time out of mind) did uſe to 


: * 
. 


i 
incloſe it, and it will be a ſufficient Proof ro main- 
rain his Plea, that the Mounds were bad at the 
time, though it cannot be proved the Cattle wen 
in, for that is preſumed. Dier 365. Bro. Treſp. 
136, 148, 192, 255» 345 7 
Treſpaſs for entring his. Cloſe, and taking and 

fendant 


pleads Sir H. V. was ſeized in Fee of a Cloſe called 
Low- Leaſon, in Poplor, being the locus in quo, &c. 
and demiſed the ſame to the Defendant for 99 
Tears, determinable upon three Lives, and -aftific 
the taking Damage-Feſant. The Plaintiff replies 
and confeſſeth the Seiſin of Sir H. J. and the Leaſe; 

| 3 ; but 


Leaſon-Cloſe, and a Cuſtom in Poplor, thar the 


into the Defendant's Cloſe pro defects ſepium. Iſſue 


gon the Cuſtom, and Verdict pro Quer. Per Car. 
u. me Cuſtom if good is extinguiſhed by the Unity 
uo Poſſeſſion, and the Cuſtom being laid in the 
ſc. ¶ Occupiers is good; or it may be laid in thoſe that 
| have the Inheritance. Raym. 192. Bol and 
of That the Cattle de of the High Way for 
ol want of Repairs of Fences, is a good Juſtification; 


en but if they go further into another's Ground, 
v wboever is to repair, it's a Treſpaſs. 3 Keb. 388. 


ve The Defendant juſtifies Damage-Feſant. The 
ing Plaintiff Replies, That his Cattle eſcaped into a 


on, Cloſe called Vicars, in which he uſed to have 
ae Common by cauſe of Vicinage, and thence eſcaped 


into the Defendant's Grounds, into the locus in 
; quo, &c. in default of Repair by the Defendant, 
wit N who by Preſcription ought to repair againſt Vicars- 
te Cloſe. Per Cur. this is a ſufficient Excuſe of 
zin Treſpaſs : and fo. where-cver the Party hath Way 

or ſpecial Privilege, as out of the common High 


Occupiers of Low-Leaſon-Cloſe ought to repair 
the Fences between'the two Cloſes : the ken- 
ces were out of Repair, and that the Cattle went 


but further faith, That Sir H. V. was, ſeined of | 
another Cloſe called Bownes, N adjoining to Lows © 


em Way into adjoining Grounds, in default of the 


reſo. Owner's repair. 3 Keb. 417. Baynard and Smith. 
u. plures Referentias ad Preſident. Townl. 
and Tab. 530. . b 1 


e 6 BROCK . 
cc. 1 wrecked * caſt on a 2 not liable Bu 

98 to e and Poùndage. Vaughan Rep. 159. 
tifics | Fut Def. ut Balliuus e e in narratione 
Pg, ut Wreccum Maris, 2 Browne 177: 1 
ea - Rs. Ent. 68 4. bis. Title to r 
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Of Cbaſes, and Parks, and Warrrens. Vide ſupn 


Treſpaſs quare clauſum & liberam Warrenan 
fregit, &c. The Defendant juſtifies, the Lord 
made Coney-Burrows, and the Sheep fell into 
the Holes, &c. and the Defendant chaſed thy 
Coneys, and digged down the Burrows, and fille 
up the Holes. It's not a good Juſtification; h 
ought to have confeſſed or ayoided the 'Treſpaſ; 
and the Defendant cannot juſtify the killing thy 


Coneys, and this Plea confeſſeth he had a fra 


Warren. 2 Bulſtr. 116, 117. Carrill and Pack. 
In Action of Treſpaſs, per Cur. when a Mx 
claims a Warren infra omnes terras Dominicali 
he cannot extend this into the Land of Fre 
holders; for none ſhall enlarge his Charter. Ali 
where he claims the Warren by Preſcriptior 
2 Bulſtr. 255. Fowler and Seagrave. 
Is Action ſur Stat. de Malefactoribus in Parti 
though the King pardon the Offence, yet ti 
Party hath Remedy for the Wrong. More 1 57, 


Es De Piſcharijs. 1 
Treſpaſs ware Piſchatus fait in ſeperali Piſch 

ria. The Defendant ſaith the locas in quo wi 
an Acre of Land covered with Water, which v 


of 


{ 


't 


his Free-hold. Good Plea. 8 H. 8. But Horl. Ta e 


Trin. 19 H. 7. caſe 11. dedicit. 
The Defendant juſtifies in Aſſault and Battery 
as Servant to F. S. becauſe the Plaintiff came t 
Fiſh in the ſeveral Piſchary of his Maſter; Judg 
ment given pro Def. and Error. 1. Whereas thi 

Defendant intitled his Maſter to-the ſever 
Piſchary by the King's Letters Patents, he ha 
not ſhewed that the King was ſeized of it in " 

Corona, and ſo it might be the King 725 na 
| 19 je owe 


* 


- 


ee e Greſhals: 7 
Power Ge © 2. He doth tw the "= 
Letters Patents. as he ought, becauſe he derives wy «+ - - 
ae by them. Stiles OE 15. Fones and Ei 1 


| Abd Piſchary of: al flaw oque cannot be 
ounted on, but ſuch Evidence might be given g.. 
ach a Piſchary by Meets and Bounds. alli RT, 
plaintiff derive a Title as high as the Abbeys, he Ws 
zeed not ſhew any Patent from the Crown. 1 Keb. 05,5 
go. Sir Chr. Guiſe's Caſe. "Fr 
The Defendant preſcribes pur um Water-Courſs : Ws 
„ Piſcatione in Stagno. e 323. * 

own. Tab. 299% | 


of ban. Toll. 


Juftifcation by digging Soll and ſetting 
e in a Fair. Si 5. 291. Popham and . 


"The Defendant zublife⸗ the taking a Ss 

hat the Biſnop of D. had a Fair by Letters Pa- 

nts with Toll, and that the Plaintiff ſold Hides, ' 

nd the Defendant demanded 1 d. for Toll. It's 
Here is no Grant or Preſcription laid for 

raining, and Toll is againſt common Right. 
Keb. 342. rai and Hawkins. Tomy). p. 426. 

ownſend. Tab. 299. | 

In Treſpaſs for Irving the Beaſts of the Plaintiff - 

Sc Defendant juſtifies by Preſcription for Toll 

ver ſuch a Manor. Ber Cur. Toll may be ap- 

rtenant to a Manor as well as any other Profit 

render, and a thing that lies in Grant cannot 

> claimed by a que Eſtate directly in it ſelf, but 

may be claimed as appurtenant to a Manor, by 
que Eſtate. in the Manor, Mod, Rep. 231. 

ame and Jolnſen VVV 
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Action for taking of Coneys in a Warren, he 


of the Local Property. 1 Ventr. 122. Polexfi 


come in Debate, yet ancient Demeſne is no Plea; 


and Barnſley's Caſe. 


the Free-hold. 
ſpecial Verdict it is found that the Land in queſtio 
is Ancient Demeſne, and the Plaintiff recovered 


and good, Hob. p. 47. Cox and Barnſley. | 
Ancient Demeſne is no Plea upon the Stat. 5 R. 


"2 Fi, | 


Realty may come in debate, ancient Demeſne is 


quare Piſess ſuos cepit in ſeperali Bis 
charia: Verdict pro Quer. It was moved that the 
Plaintiff ought not to have called them Piſces ſus, 
unleſs they had been in a Trunk or Pond, In 


ſhall not ſay Cuniculos ſuos. Sed per Cur. it might 
be intended a Stew-Pond, which is a Man's eye. 
ral Piſchary, and it ſhall be intended good after i 
Verdict. Otherwiſe upon a Demurrer, by Reaſon 


: Bar by Ancient Demeſne. 8 . 
In Treſpaſs vi & «rmis, though the Free-hold 
the Iflue is upon the Tort, Hob. p. 47. in Cu 


In 5 Rep. 105. Alden's Caſe. If Treſpaſs bein | 
the King's Court where the Realty comes in De 
bate, Ancient Demeſne is a good Plea. As inf 
Treſpaſs for Trees where the Defendant claim 

But in "Treſpaſs whereunto the Defendant upor 
the new Aſſignment pleads Not Guilty, and upot 


401. in E. B. and the Sheriff extended the Land, 


2. c. 7: though the Free-hold come in debate, Hob, 
4.7. becauſe Damages are only to be recovered. 
None may plead this Plea but the Terre-tenant. 


If a Treſpaſs be in the King's Court where thelf 


good Plea; as for cutting Trees where the 1 


3 


Che Law of 'Trefpat? © 
$ Plea. 6 H. 4. 1 


dif rinxit ill. pro tclnct. ew un 


&- quod pred. pecia Corij fuit de proficacs tenemen- 
_ ſuoruns 2 - Rej. Def. maintain ſon decla. 


Tompf. 303 
Ancient Demuſue pleaded, Tompſ. 35 7. Repl. 


Tompſ. 348. Quod 
— in l Rej. Quod quidam im- 


fur " Frank- 70 ibid. 


Tranſ. pur oſprtatione wn pecie Corii quod Def. WS 

2 e erect. per Lettern 
Patents. Repl. quod Quer. fuit inbabitans infa 
villam de ant iquo Dominico Coronæ Angliæ tent. 


rat. & traverſe quod ſuit de proficuss tenememtorum. 


Fine levyed per quod terres deven. Frank-fee.. 5 
Clauſum in Nar now 


etravit Breve de recto Clauſo de Pe pred. &- 
2 proſecus. fuit in Curia 29 2 Idee non 


1 ; 215 : 1 | 
5 as Frank-Tenement J er wi i is no 1 M | 
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Car. XVI 


os Bars in T rh concerning Gods and 


Chartels. 


T Shall now of freak 1 as to | Juſtification! 


and Bars in Treſpaſs e Saad E 
and they. are 


Bars in | Title, or quaſi ; Title, a „ 


1 „, | | | | Impignor ations 180 
85 5 D Allowance by Law, 
"Gat: ) By Cuſtoms or 


Delivery i 38 af aftion, eee 
Or elſe Juſtification by way of Excuſe, - 


i Neceſſity, | 
Execution of Law. 


_— 


By Property. 


Quod Def. poſſe oF Jonat. fuit de bonis & 4 c. 

ä n & c. Repl. & traverſe quod prone fui 
Dey. Ra. Sa. 63 5 

Quod proprietas 1 fuit Quer. & H. qui 
dedit Pu perten ſnan Def. Ra. Entr. 653: 


; of Property and Pollcſor on. Vide Sparfim per tot. 


Duo proprietas averiorum bonorum fui 
cuidam F. qui ea deliberavit cuſtodiend. IA. ua. 
tivo quer. extra cujus poſſeſſion quer. ea cepit. Repl, 


| "_—_ proprie tas inde NIE prædict. MN. & agg | 
qu 


05 
2 


| Theta oy fen A 
4 proprictas inde fuit rædic. Fo Ever: 
55 prope Ra. Entr. ee 


Quod proprietas averiorum he Def. & non oy 
Quer. Hern 676. Ra. Entr. 568, 614. 
Tranſ. de bonu capt. quod 7 poſeſ. 4 bund 4. 
ommoda vit ea Quer. pro menſe. Repl. proprietas 

bonorum fuit Quer- & traverſe quod he tron fait 
7. Ra. Entr. 614 „ 5 
Vide 9 Ra. Entr. 6 37. 645 63 5 


d 


ns 
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By Vendition. 


22 Ga vendidit hons Def. Rept. Non ven- 
dit Ra. Entr. 675. 8 
Qued D. poſſeſſionat. de equo n FE Def, 
cperto mercato. Repl. Quod T. Poſſeſſionat. de 
uo vendidit eum Quer. & traverſe. Ra. Entr. 

wc. Ve Intr. 100. 

Quod proprietas equi fuit Def. quouly; fait cape. 
malefattores ignotos, & qui poſtes venit ad 
anus Quer. extra cujus poſſeſſionem. Def. ilum 
bit. Repl. Quod Quer. emebat eum is aperto 
rcato, & ſol vit rolnetum pro cod.” Balivs Ville. 
So. B IC... - 

In Trespa, if the Defendant. plead a Vendicion | 
Market overt, this is good without giving Co- 
r, though he faith a Stranger was poſleſt of 
ſe as of his Proper Goods; contrary td 12 Ed. 

5, 6. 10 Rep. go. b- Life's Caſe. 1 Roli 5 

. 5. 173 Bilk and Tiler. 

In Treſpaſs the Defendant pleads he bought the 
ods in Market overt of one £3 O. The Plain- 
replies, the Sale was by Covin between the 

fendant and F. O. generally, without ſhewing 
thing eſpecially of the Covin, and good, 
ud. Com. 4: As 55 gags 8055 
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Quod Quer. per Ser vient. vendidit averia Def 
Jui ea ebduxit. Repl. De injuria propria, & tra. 

1 le Sale. Ra. entr. VVV 

Treſpaſi for taking away his Cattle. The De. 
fendant pleads he bought them in a Market overt 
Demur, becauſe the Defendant doth not ſhew 
What Day the Market was kept, nor whether it 
were out of Lent, according to the Patent for 
keeping of the Market. This ought to have been 
averred in the Plea, per Cur. Stiles Rep. p. 113. 
CCC 


per Done. 


Quod Quer. dedit vinum Def. per quod eepi. 
| Repl. De injuria ſua propria, & traverſe Je Dom 
Ra. Ex. 636. | 8 : 

Pro boni aſportat. The Defendant make; 
Title to himſelf as Executor, and gives Colour to 
che Plaintiff by a former Will. Repl. 2uod no 

Fecit tale prov Teſt amentum, pro placito que |t 
Teſtator done eur 4 lui, & iſſue ſur le done. Winch, 
Entr. p. 1115; Ra. Entr. 644. 
Deus pleaded by S. Repl. That F. S. died po. 
ſeſt, ud the Plaintiff adminiſtred, Cc. and tra. 
verſe quod S. dedit Def. Ra. Entr. 637. Vid: 
plus in Townſ. Tab, 222. 1 


© Bonadeliberat. ad cuſtodiend. 
Quod Proprietas bonorum fuit cuidam F. qui t 
Aielibera vit cuſtodiend. M. oh Cluj us 77575 | 

Luer. ea cepit. Ra. Entr. 637, 640, 65 3. 

| Per Delivery in Sathfictione Debit, © 
Quel Quer. indebitar. Def. in 20 l. diliberavi 
Jona Def. in ſatizf actions debiti. Repl. de injurid 


de Law of Stehen . 
ſus be pr & traverſe le. Delivery. Ra. Roel 


| iin Trifoal it's a good Plea to the Aden, That 5 
me Plaintiff delivered them to him. 2 Ed. 4, . 
„pe Plaintiff in 4.5 Ed. 3. replies, That the De- 
ſendant took them tortiouſly. | 
Quod deliberavit B. 14.1. ſolvend. A. cui 111% a 
| dedit. Repl. quod Quer. non delibrravit ei i denarios. 
Ra. Entr. 614 
i De domo Fra. & 3 ol. aſportat. Bar quod Def. 
vendidit terra oth, pro 30 l. ſolyen. ſuper re- 
quiſition. & Quer. requiſi vit Def. imrare domum 
ad ge &c. Ra. Entr. 619, 


= 3 85 Per Impignorat 6 


1 Quod Qu Quer. per Uxorem i impignoravit bona Def. 
1 150 Denar. ei antes accommodat. per Def. . 
„(Le in uria ſus e via Up. B. 8 2 . 
lh 1 27 lea, 21 H. 7 N 
d. Ik an Horſe be in an * "Keepers Hands he 
may detain him for his Meat; but if he be once 
m of his Poſſeſſion, he cannot juſtify the re· taking 
. of him in Treſpaſs. Aliter if an Agreement be, 
„L., take this Horſe till l Bu; you 10. for by this 
he had ſpecial Property, and as a Pawn. 2 Roll. | 
* 428. Roſſe and Bramſteed. 16 | 
fone Pawn a Gold Chain for Money delivered 5 7 
at the ſame time, if Action of Treſpaſs is brou | ; 
againſt the other for the Chain, the Defenda 
cannot plead that the Plaintiff licenſed him 1 
the Chain and retain it till the Plaintiff had paid | 1 
the Money; but he ought to ſay, impignoravit M 
e P. e „ 7. I. | 1 


2 2 8 Tab 


7 - 


% ue Kuh of Cres. 


OO... Treſpaſs for Eſcripts and Bar. Vide ſupra 
I | . | „ 1 Tori al Bien. VVV 


Treſpaſs quare vi & arms for cancelling a 

1 Deed. The Plaintiff in his Declaration ſhews, 

That the Defendant was ſeized in Fee of Lands, 

and of this did infeoff J. S. and his Heirs with 

Warranty, reſerving Rent; and that afterward: 

the Defendant did by his Deed bargain and ll 

the ſaid Rent to the Plaintiff, for the cancelling of 

, Which Deed (the which the Plaintiff caſualit' ami. 

ſut) this Action is brought. The Defendant tra- 

verſeth the Grant of the Rent. Per Cur. the Tra. 

» verſe is naught, being but Conveyance to his Acti. 

| on: But becauſe the Plaintiff hath not ſhewed in 

his Declaration that he ever was poſſeſſed of the 

. Deed, querens nil cap. per billam. 1 Bulſtr. 214 
Suckfield and Conſtable _ 

Quod pater Def. ſeiſitus de Mauerio dedit iliud 

Def. & Uxori in talio, & dedit ei pixidem cun 

chartis pro conſer vat. ſtatus. Rep. Quod pater 

dedit illud Quer. & traverſe quod dedit Def. R. 

V e 


By Allowance of Law. ed in 3 


In Treſpaſs the Caſe was, Leſſee for Life of an 
HFouſe and Land dies, his Executors ſuffer his Cat. 
tle to go there for ſix Days after his Death, and 
then removed them: and juſtifies for that time, da 
WG averring,. That for that time they could not pro- 
_ . : cure any other Land or Place to put the Cattle in. 
_ Judgment pro Def. for the Law allows a conveni- 
ent time to remove them. Cro, Fac. 204. Stoddea 
and Harvey. 5 . 
But in Treſpaſs for the taking and carrying 
away of a Dyer's Fatt. On ſpecial Verdict it wa 


70 


found 


| * 7 & * * 2 1 J > * 7 by Fw | * Go 4 ö 7 ; a 
5 py” w + : 4 2 8 N J 
ehe or Er d 


vered it to the Defendant. Per Car. it cannot be 


attacht : If a Furnace be fixt in medio domus it is 


removable, - otherwiſe if fixt to the Walls; and 
though the Plaintiff hath it by the Delivery of ans- 
ther yet he was preſent and took it, and fo was an 


immediate Treſpaſſor. Cre. Eliz. p. 374. Day | 


and Bisbircch. 8 
Bar by Cuſtoms by Law. 


per perambulation Parocbhia. 'Rs. Entv. 61 7. 
Co. Entr. 65 t. 1 IE „ 


Def. amovit tegulas dimus Quer. ad reporand 


gutturam ſecund. conſuerudinem burgi. Ra, Entr. 
619: EE ba VV 
G timum animal pro mortuario. Up. B. 188. 
The Defendant pleads Priſage of. Wines per 


Cuſtome del terre. The Plaintiff replies de ſon tort, 


abſque hoc that there was any fuch Cuſtom. 
2 Bulſtr. 250. Kennicott verſus Bojen. Fs 
Faſificatio pur chaſer un bare ove-dogs inter 


Mich. & Aſhwedneſday per cuſtom del County, & 


found that the Sheriff attacht it for debt, &. be. 
ing faſtned to the Wall of the Houſe, and deli- 


travers le travſ. al aſcun auter temps. 1 Browne 


„ © | 
By Letters Patents. 


In Treſpaſs for taking away Goods. The Deſen- 
dant juſtifies, That at the time of the Treſpaſs 


ſuppoſed he was Mayor of che Town of C. and 


that the King granted to the Mayor and Commo- 
nalty, and their Succeſſors all the Goods of Men 
out- lawed within the ſame Village, and that the 


Plaintiff was out. lawed. A good Plea, without 
ſhewing the Letters Patents. Plowd. Com. n 


Pertridge's Caſe. fe. 8 1. b. for they belong to the 


Q's Mayor 
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'  -- diftrained ber by virtue of un Order of Commit 


N Plaintiff. The Plaintiff demurrs. k. It ap- 
| pears not that the Commiſſioners had Authority, 


here they were all of the 2wors bt 

3. There appears no fault in the Plaintiff why 
he ſhould be taxed. 4. The Number of the Acres 
of Land doth not appear, upon which the Tax 


miſſioners. Stiles Rep. 178. Bungy and Lee. 


In Treſpaſs for taking away four Loads of 
Wheat. The Defendant juſtifies, That the Plain. 
tiff is Rector, &. and ſo bound to repair the 
Chancel, and it being out of Repair, the Biſhop 
(after Monition to the Plaintiff to repair the ſame) 
had granted a Sequeſtration of the Tithes of the 


- Plaintiff demurs. They ought tb aver, that they 


\ Kkcient! far the Reparation thereof, But of the 
Matter in Law, quære. 440d, Rep. 259. 


in Bar to an Action of Treſpaſs at the Common 
' Law; the Court of Chancery at Weſtminſter pre 
ſcribes to grant ſuch Proceſs, Mod, Rep. 259. 
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Tie Ta of Treſpaſs, i 
* ; . | ; | i . 5 0 [4 4 ” y a 4 8 
Mayor and Commonalty. Vide plus de hoc ſparfim, Wl - 
3 : , * "Of 26 4g | 


"By Order of Commiſſioners of Sewers, | 


Treſpaſs for taking and impounding a Mare tl 
the Plaintiff pays 10 /. The Defendant juſtifies he 


ſioners of Sewers, for a Tax aſſeſſed by them on 


for it ought to be done by ſix. Fg Ir appears - 


was laid. 5. It doth not appear that the Land 
taxed did lie within the Juriſdiction of the Cony 


Bar by Sequeftration. 


Rectory, and the Defendants being Church · War- 


dens, had taken them into their Hands. The 
did not take more into their Hands than was ſub 


A Sequeſtration out of Chancery may be pleaded 
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and Chattels, partly by " ors TOO 
, aft Forms Hot leading. 


q 3 7 ; v 
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» a 43 

As # Pang rs f in. « Bunge caſt «bo S 
yer-board ina Tempeſt, it is juſtifiable. - Co; 12 
Rep. Moiſe's Caſe. 2 Rolls Abr. 567. 2- Bur if 
he Ba rge be ſurcharged; The Owners ſhall haye 

medy 5 the Ferry man. 

Beaſts of the Foreſt 9 into my Land, and 
haſe them with a Dog and recall him, yet he 
purſues them into the Foreſt and kills them, 1 ſhall 
de excuſed. 4 Rep. 38. b. Tirringham's Caſe. 5 

If my Dog Chaſe and kill Cattle withou 
ncitation, Now Culp. is a good Plea i in T Thad, 
Dier fo. 29. Pl. 195. 

Treſpaſs for kes the Plintif 's 

ſtiff. Vide prius 

If my She are mingled with than. 1 

aſe all the cep to ſever my Sheep, — iN 
Irive them away. Latch. 5. 13. Cro. fac. 568. 
ide 2 Rolls Rep. 163. 

Treſpaſs of Aſſault, Battery and Wounding of. 

Planriff's Eye by the ſhooting a Gun charged + 
ith Powder and Habbo, by which he loſt the 
ght of his Eye, The Defendant ſaith 45 now, - 

ecauſe he is, and at the time of the Treſpaſs was 
In Officer for the collecting Hearth-Money, and 
or the better diſcharge of his Office, and the more 

re keeping of the Money collected, he carried 

ire-Arms with him, and taving one of the Piſtols 
n his Hands, and intending to, diſcharge it, Te 
liquod dampmuw evexiret; he diſcharged it (ne- 
ine in . * eriſten.) and whil he diſ- 

charged 


* 1 


. 


charged it, the Plaintiff caſually viam illam 4 
terivit & fi aliquod malum ti accidertt, by 
f uit contra voluntatems of the Defendant, . Que en 

eadem Treſpaſs. ; Per Car. the Plea Was. inſufh, chi 
cient; for in Treſpaſs the Defendant ſhall not be 
excuſed without inevitable Neceſſity, which is ng 

-  - ſhewed here. Alfo the Defendant doth not tu 
| verſe, abſque hoc, quod aliter, ſeu alio modo. Si 
T. Jones 205. Dickinſon and Watſon. Vide Ha 
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4 Ple ding by way of Excuſe or Miſtake. anc 


Treſpaſs for breaking his Cloſe called the Bal 
and the Hade, and ny 115 an his, &c. and car 
rying it away. The Defendant diſclaims any Tit ies 
to the Lands of the Plaintiff, but ſaith that he ha 
a Baulk and an Hade adjoining to the Baulk ant 
Hade of the Plaintiff; and in ſowing his om 
Land he involuntarily and by miſtake ſows ſom 
of his own, &c. upon the Plaintiffs Baulk and 
Hade, intending only to reap the, & c. growing a 
his own Baulk and Hade, and carried them away, t 

ue eff eadem, &c. and that ante emanationm ak 

N wa he tender?d to the Plaintiff two Shillings in 

3 3 that 5 was „ t / 
The Plaintiff demurs, and Judgment pro Quer. Foal 
it appears that the Fact was natal and h 

Intents are not traverſable, neither can be known, 

. 2 Levinz 37. Baſely and Clarkſon. . | 
In all civil Acts the Law doth not fo much t 
gard the Intent of the Actor, as the Loſs and Dx 
mage of the Party loſing. e 
Treſpaſs quare clauſum fregit, & pedibus am! 
lando in ſix Acres. The Defendant-pleads he haifng 
an Acre lying next to the ſaid ſix Acres, and upot 


o 


it a Hedge of Thorns; and he cur the Thorn, and 
they (ipſo in vito) fell upon the Plaintiff's Land 
| . 4 4 | * and 


2 


"The Law: of 'Treſpals. 


T4. 45 hs | Defendait tool them off a8 5 5 * 2: 


could, which is the ſame” Treſpaſs : and 5h 
for the Plaintiff. For though a Man doth a lawful 
wing, yet if any Damage thereby fall to another, 
wo" anſwer it if he could have avoided it, 
A Man ſhoots at Butts and hurts another Man 
tre awares, Action lies. If T have Land through 
which a River runs to your Mill, and 1 lop the 


dingly ſtop the Water ſo as the Mill is hindred, 

Action lies. If I am building my own Houſe, | 
and a piece of Timber falls on my Neighbour's - 
Houſe, and breaks part of it, Action lies. If a 


Sallows growing on the River fide, which accor- 


34/0 aſſault me, and I life up my Staff to defend 5 


er ny ſelf, and in lifting it up hit another, an Action 
Lite ies Th that Perſon; and yet I did a lawful thing. 
and the Reaſon i: all theſe Caſes is, becauſe he 
ani hac is damaged ought to be recompenced. Aliter 
own: is in Criminal Cafes ; for there actus non facit 
eum niſi mens eff rea. Raym. 422, 423. 

One knowing that Execution would be made on 
is Goods, procures F. H. by covin to ſet his Cart 
va)" the Yard, to the Intent that the Bailiff ſhould 
ake it in Execution, ſo as to have Treſpaſs againſt 
„im; and the Bailiff does take i it, and after he knew ꝰ 
nd: ſent back the Cart; ; F. H. brought Tref- 
Foals. Chief Juſtice, tr Bailiff may plead the 
raud in Excuſe.” Palm. 395. Grome and Grome. | 


For the Execution of Law: alli 


Vide ſupr 4 Juſtif. for Entry i into Land. 

The Defendant as Bailiff juſtifies by Warrant i in 
ourt-Baron on Recovery in Aſumpſit, not ſhew- 
hating the Cauſe rhereof to ariſe withis the Juriſdicti· 
n of the Court. It's ill. So in ſuch inferior 

an Courts to * Faliter "RON foe till the Defen- | 
and dant 


* * Ed AER 


5 5 pleads recovery in the County Court of Nri d 


* "Che Lai of Treſpaſs. 
7 * Execution. 1 Reb, 4 0 
Hleyland and Bacon, © 

treſpaſs of taking Cattle, uh Defendud 


| Coſts and es in ſeveral Promiſes ? 

and that. the Defendants as Bailiffs, by Fieri Facia 
took the Cattle. Per Cur. this is no Bar in an 
Court without the particular Original Suit, G. 
Judgment pro Quer. ſur Demurrer. 2 Keb. 66g 
Broadbel againſt Peters. 

Treſpaſs for entring a 88 and taking 
Good The Defendant juſtifies for the Duty 7 
Exciſe on 21 Car. 2. cap, 23. on Order by Con 
miſſioners after Information, and that they infor 
med A. B. and C. Juſtices of the Peace, and thy 
the ſaid Juſtices did make no determination. $ 
veral Exceptions were taken, which (berauſe iti 
upon a late Statute) l ſhall ſet down. 1. The 
do not ſay, That they nor any two of them, fo 
the Statute gives Power to two to do it. 2. [t 
not ſaid theſe are the next inhabiting Juſtices, } 
It's not averred that the Juſtices were not Con 
miſſioners. 4. The Sub- commiſſioners have Powe 
to determine Penalties and Forfeitures, and thif 
Information i is for the ſingle Duty, and ſo not with 
in their JuriſdiQion, 45 af” was ſaid, That on d 

fault of the Juſtices in not determining, the Deſe 
dant informed D. and E. Sub-commiſſioners, an 
ſaith not how or in what Place, which is traverk 
ble. 6. The Defendant juſtifies continuance i 
the Houſe fourteen Days, ih 4 is ill without Ii 
cencei e pro + Sag 3 Keb. 670. 681 
Ds ood's Caſe, _ 
reſ] paſs for raking away a Mare. The Jefer 
anc pleaded ws the King's Bailiff he by Precef 
the Court of P. to make Execution, mad 
My on Levgrs fac. and to bring the Money into il 
We Court, ajudged for the Plaintiff there. 5 


0 e F N 1 vol ; 1 
Cor. he ought to ſhew the Juriſdiction of the Cour,  ' 
ind it muſt appear the Court hath Conuſance of _—_ 
be Cauſe, otherwiſe he cannet execute their Pre- 
77 
Treſpaſs for taking his Beaſts. Tbe Defendant 
aftifies by Plaint levied in the Hundred Court b! 
he Plaintiff againſt F. S. 8 * which taliter “- 
eſum fuit, that the Plaintiff was nonſuited, and . | _—' 
ook the Beaſts, and traverſeth that he was gniltly <= 3 
wte deliberationem Pracepti, or after the VVV 
upon which the Plaintiff demurs. Exceptions: 

1. This way of pleading a Judgment in Infenor 

zurts is not allowable. Sed non allocat. it is 
ough ſetting out the Plaint levied; but he ought 
T t9 begin at the Judgment. Lleo conſideras. 


2. The Execution in the Hundred-Court is by 

Difringas, not by Levari fac. Sed now allocatu /, 

here the Books cited on the other {ide ſpeak of a 

Diftringas, it is intended of a Levers fac. fora 

ove ifringer, and ſo in infinitum, would be endleſs in 

thin Execution. MET . te Ee 

wat 3. The Traverſe is not good. Iſſue upon it 

+ 4 2uld make a Jeofail; for he had taken Execution 

. ore the delivery of the Precept to him after the 

%, this had been Good. Therefore the Tra- 

_ erſe ought to have been before the Tefe or after 

1 e Return; ſed non allocatur, for the Traverſe is 7 
d the Prejudice of the Defendant himſelf, in taking 


LI 


more narrow than he need, not to the Prejudice 
feel 4. T here is not any Statute that gives Coſts in 3 
8 is Caſe but 23 H. 8. and 4 Fac. 1. and theſe are | | 
bere the Plaintiff is nonſuited after Appearance; * -* 
oh d it doth not appear here that there was any 3 5 e 
rance. Sed sen allac, no Advantage _ . 
f e 1 ON 


* 


a7 2 


E233 Che Lab ok Creſpalfss. 
= taken of this upon Pleading, but by Writ of falt 
Judgment, and the Judgment ſhall be intends 
good until it be avoided. 2 Levinz. 8 1. Doe ani 
Treſpaſs for breaking his Houſe and taking bi 
Goods, againſt the Bailiff and Leſſor in Ejectment 
The Bailiff pleads an habere fac. Poſſeſſion. ani 
Warrant upon it; and fo juſtifies. The Leſſot 
pleads Non Culp. The Phintiff demurs upon the 
Plea of the Bailiff, becauſe he.does not ſhew any 
judgment upon which the Habere fac. . Poſſeſſin, 
| was founded. But per Cur. the Plea is good; for 
the Sheriff and his Bailiffs are bound to obey the 
King's Writs without enquiring after the Judgment, 
But if the Party himſelf had juſtified it, he ought 
to have pleaded the Judgment as well as the 
| Writ; and Judgment pro Def. 3 Levinx. 20. 
G te on 9 OR 
Treſpaſs vi & armis in the County Palatine. 
Court of Lancaſter. The Defendant pleads in 
in Bar a recovery for the ſame Treſpafs in a Coun: 
Baron, upon which the Plaintiff demurs. And 
Mild Chief Juſtice of the Aſſize at Lancaſter, on 
* adjournment to his Chamber, held this pleadable in 
Bar. 6 Rep. 45. a. contre; and 5 Rep. 62, a. is 
not pleadable in Abatement: But Judgment after 
was given pro Quer, For Treſpaſs vi & armii 
ies not in Inferior Courts; and therefore the Judg- 
ment there, if it be vi & arms is void, if not 9 
& arm it ia not the ſame Trefpaſs. But he held 
ut ſupra, That Judgment in an Inferior Court is 
pleadable in Bar in a Superior Court; and he alfo 
held it pleadable in Abatement, if it be for the ſame 
thing. 2 Lewinz. 93. Atkinſon and Woodbarr. 
As for Juſtification for breaking open an Houſe, 
the Sheriff upon a Fi. Fac. in caſe of a Subject, 
cannot break open the Houſe of any Man to do 


22 


ah 


che Law of Creſpaſs; = 

Aae 3 and a N Was taken and allowed 
r Cur. 

When an Execution is lawfully commenced, 
ere the Sheriff may break open an. Houſe, Aliter 
hen it is Legally commenced , as when the Door 
open and they enter lawfully 3 into the Houſe, then 

may break open inner Doors, which he mi ml 
ve prevented if he had locke « Door agaiaft f the 

5 of the Sheriff, Palmer 5 bite and 
ſiliſhire. | 

on for raking of his Cattle, The Defen- | 
nt juſtifies by. Virtue of an Execution in an 
tion of Treſpaſs brought in an een 
e Plaintiff ee 8 
1. The Inferior Court, not 1 of Record, 
not hold Plea of a Treſpals Quare vi & i 
contra pacem. Sed non alloc. For Treſpaſſes are 
quently brought there, and 15 Plaintiff may 
lare either ui &* armiz, or contra pacen. 
2. The Deſendant reciting the Proceedings be- 

ſaith, Taliter Proceſſum fuit; whereas he 
vhe to ſet forth particularly all that was done, 

ſe not being in a Court of Record, mag A 
dings may be denied and tried by. a Jury 

Court inclined it was pleaded well —_ = 
t it was the ſafeſt way to prevent Miſtakes. But 
he Plaintiff had replied de injurie ſus propria, 
t had traverſed all the Proceedings. 2 Aod. 
2. Lane and Robinſon. Vide as to the Taler 

n. 2 2 PEA © | 
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c. xvi. 


eddy 7 in GA, 5 Dice 
CE oy reaſon of Ae. O in the 


7 


HE Defendant ought a a 
his Juſtification in the fame manner as the 


9 "VS declares againſt him. The Song * 


clares that the Defendant intravit & fregi 
. ſums ſuum, and drove away his Cattle. The 90 


 fendani juſtifies quoed Foy Gar gionen; a 


ſaith nothing 13 aliens þ- therefore it's not 
I: 1 Bulftr. 64. Prance ' verlauf 


Tralie 


5 he for breaking a Ship and uli 
_ . away Nr Defendant Juſtifies by Wa 

rant out of the Admiralty, by which he entred tif 
Ship and took away the Sails. Obj. The bre 
ing cee, 26-4" e. 


enough for the Entry is a breaking in the 
p. 188. Creamer and Toakely. 


Treſpaſs for Afault, Wounding, Taking u 


N Inpribaing Tho ; The Defendant as to the Aﬀu 


pleads Non Culp. and as to the 


Caption and ima, e Juſtifies. Per Cin 
| hte ah are ſeveral Aſſaults; one in the Wounding 
and one in the Taking; and inthe Juſtification h 
hath left out the Aﬀault. Upon Demurrer the Pla 


is ill, and all diſcontinued. 2 Bulftr. W. 11 | 


and Dodd. 4 Rep. 62. Harlakenden's Caſe, 1 
Rep. 135. e, I de 2 


Def. quoad part. pleads non culy 
Juftibs 


he Low of Treſpaſs. - aq 
| Rep. er Fer GO — 1 
Tre or entring his Cloſe and tearing his 
planks. 5 Defendane-3 4uſtikes' by Force of aaa  - * 
uſtom, That all the Inhabitants of N. time out 
pf memory, Cc. have uſed to waſh their Cloatks 
n the ſaid Cloſe, and beat the Cloth upon the ' © 
10 Planks, and demurs; and adjudged againſt the 

Defendant, for that no anſwer is made to, the tear- 

no the Planks. Cole doubted: if the Cuſtom be 

ood. And yet the Inhabitants may preſcribe to = 
ave a Way to Church, but not to have Com- „ 
on. 1 Rolls Rep. 2 16. Bawles and Norrirt. „ 
Treſpaſs for chaſing of his Sheep, Hogs ang 
xen. The Defendant faith, as to the Hogs. Not 

uilcy ; and for all the reſt of the Treſpaſs, ex- 

pt the Oxen, he juſtifies, and faith nothing of 

e Oxen. And at Niſs prius found pro Def. the 

efendanr had Judgment; me this Omiſſion is but 1 
Diſcontinuance of this Part of the Action of Treſ- 15 
ſs only for them, and the Verdict ſhall ſtand 

od for the Reſidue per Stat. 32 H. 8. and 18 

iz, which aid Diſcontinuances. 2 Rola Rep. 

br. Fennings and Plaiſter. 

By Chamberlaine, Jultice, in Deas Dit: 

ntinuance of Part is Diſcontinuance of all; hut 

herwiſe when they plead to Iflue in Treſpaſs | 

Rolls Rep. p. 390. Bray and Fiſher. = 

Action is brought for Treſpaſs cum equir, bobs, 
cis, &c. and ok juſtifies for two Horſes, and = 
aks nothing of the Reſidue. Was Ted OE 
e. p. 27. Sir F. Thornel verſus Laſſells. _ 
Trelpalh of Aſſault, Battery. and [mpriſonment 

| the Defendant paid a Fine. The Defendant 
iaes the Impriſonment by a Warrant whereby 
took the Defendant in Execution till he paid; * 
d to the reſt pleads Not Guilty; and not 


ſwering to the Fine, which ſeemed ro be a | 
855 SG _—_ Ys 


2 12 A 
WW 
t %%% 


6 „ „ 8 7% 3 "ok . 8 : 8 = Lf = 5 5 : g 
diſtinct Treſpaſs, not depending on the Fxecutiq 

it had been ill, but that it was held to be with; 
the Not Guilty pleaded to all the reſt. Cy. 
aäland How cited in 1 Keb. 205. Prideux Caſe, 


: * Treſpaſs is alledged to be g May, 43 Eliz, vi 


a Continuando unto 25 
juſtißes from the 8th of May unto the aforeſi 
_ 2cth Day of Tape, and fo he ſpeaks nothing 

the four laſt Days. Cro. Fae. p. 27. Sir F. Th 


; . 5 
2 5 xd ; FOLD 5 
WR 1 
. 
# 


- Plaintiff 21 Sept, The Plain 


ang ſhews he found Sureties, and that the De 
dant poſtea (vix.) prædict. primo die Octob. 6 


Quer. moved, That the Plea was not good, 
cauſe he doth not anſwer the time in the Deck 
tion, vis. ultimo die Octob. neither by Anſwer 
by Trayerſe; But per Cor. the Juſtification bd 
by an Act in the fame County, and juſtifying 
the Time in the Declaration, although it doth 

agree with it in the Day; but concludes qua! 
dead. tranſgreſſis is good enough. Cro. Car. 1 
STARR LD Eo h a on 


* 


| Treſpaſs of Aſſault, Battery and Impriſonme 
ultimo die OFob. 6 Car. The Defendant juſtify 


Ke. 7 * 2 
* 


Fane; and the Defendu 


ell verſus Laſſells. 


That 13 Aug. 6 Car. by Warrant from the 8 
riff on Supplica vit out of Chancery he arreſted 
| confeſſeth 
Writ, Warrant and Arreſt the 21th of Septen 


aſſaulted and impriſoned him, & c. Concil. 


Bars in Treſpaſs, having | handled the 


ll af large; and they are by Concord, Ar- 


ML Litrament, Amends tendred, &c. and the 

Proper Pleadings thereon; with the Refe- 

Till rence to the particalar TY of Pleadi ling 
that are uſe 105 n 

nma 

7 WES, Fo We 


DAR a novel Aſſignment,” quant val part nos 


inch. Entr. 1075: 
Bar al novel Aſſignment, que. le Plaintiff per 


$ greement receive Satisf action pur touts Treſpaſſes 
w devant temps ſpecifie en le Count, & traverſe 
„ effeant culp. d aſcun Treſpaſs. puis. Replie. 
eng erer "ds tiel concord, pur Plea le ee EE 


Yaintain ſon Count. |. Winch. Entr. 1076. 

Plead que un des Defendants payed al quer. 2 0 8. 
n pleine SatiofaBion &* Diſcharge de Treſpaſs pur 
uy meſme & les deux auters.” Winch, Entr. p. 
1111. | | 


uod Def. daret quer. lagenam vini mo Ra. 
Entr. 627. 


G. & Def. habebatur concordia quod, C. 
wed Def. deliberavit oblig. al. un auter C fecit 
lia pro ou in ee e e 30t. 


I come now to 3 15 2255 Phan ns Snag. 


d culp. quant ai reſidue Def. pleads Concord. 


Concord per e amicorum pleaded, 6. ; 


"> | The 


nice Title of Juſtiſications and Excuſes © 


A 


ud tran. 745 fait per Def 0 G. inter aue! 


e Lawof Creſpals. = 
The Defendant pleaded an exchange between 
him and the Plaintiff of Lands which Were adjoin- 
ing, and that upon the Exchange concordatun fui 
between the Plaintiff and Defendant, That the 
* Plaintiff ſhould make the Fences, Cc. Tha 
„Agreement cannot be a Bar in this Action; but the 
Re Defendant is put to his Action on the Caſe on the 
Promiſe, Cro. Elix. p. 709. Sir Andrew Now! 

N „ ß nos g ni5 
TL.ͤhe Defendant pleads Concord, that he ſhoul 
pay Money to the Plaintiff, and make cert 
5 Windes for him, and ſhews that he paid the 
Money accordingly, but ſays nothing of the 
Windows. III Plea ; for the Concord is entire, 
and he had not alledged Performance of the 
| Whole, and he hath no remedy to force him. Plmi 
[5 Com. fo.'11. b. a C 2 
Accord with Satisfaction is a good Plea in per 
| ſonal Actions where Damages are only to bes 
covered. 4 Rep. I. 6 Rep. 44. in Blake's Caſe. 
Concord Executory no Bar in Treſpaſs ; for 
Tort is done and not dend, and ought to! 
_ anſwered with a Recompence, and the Con 
Executory is no Recompence in Fact. | 
In Treſpaſs the Defendant faith it was agret 
between the Plaintiff and him, That whereas then 
was a Debate between the Plaintiff and the L 
Gray, that if the Defendant did his Endeavour! 
. agree them, that then, G. and faith he did 
WE Endeavour ſo that they are agreed. It was bel 
no Plea. If he ſaid, He did his Endeavour at i 
own Charges, it had been good; for there is an 
compence then. Plowd. Com. 5. b. 6. a. in Reni 

and Fogaſſa. 5 e 
The Defendant pleads an Accord to give 
Judgment in the Sheriff's Court, and pay 50 
and that he gave the Judgment and tendered! 
50s. The Plaintiff demurred, and Judgment 


x 
vit 


"The Law of. Treſpaſs. "LE 3 
ve Plaintiff, 2 Keb. 5 34. Hall and Seabright: - 5.5 on 
The Defendant pleads a Concord to pay 3 1 
End a Promiſe to pay the Plaintiff 7; Bill when de- in 
ivered; and avers that he had paid the 3 J. and | = 
id then and there promiſe to pay, ce. Per Cur. 
his Promiſe or any thing in Action is no Accord 
; to pay and releaſe, becauſe on refuſal the Party 
;nnot compell the Releaſe ; but this might be 
leaded by way of Diſcharge, but not of Bar. 
> Keb, p. 690. Cock againſt Hunvy Church. Rm. 
* me me Caſe. \ 

Narr. de clauſo frat. & cxmiculi vecifps. 4 : 
ord pleaded in Bar ove le warrener & accops* 
lenar. ſolut. per quer. Tompl. TRA” © > | 
The Defendant . pleads Concord in Bar, but 
aith not with Satisfaction; and as it was pleaded, 
: was not ſaid to be for the ſame Treſpaſs. The - 
Plea is ill, if the Plaintiff had demurred co it; but 
ter Verdict it is aided by Stat. 32. H. 8. of Iſſues *'- 
h _ Cre. Elix. 7 78. Dighton and Bartho- 


"The Accord muſt be i in the lifetime of bim that | 
Id the Wrong. Ft 
ies the 1 be done by a stranger, it is as Hh 
if the Party to whom the Wrong was 
lone 11 4 accept it. 9 Co. Rep. 79 | 
If the Treſpaſs be done by many, and the Ac- 
ord by but one, tis a good Bar for the reſt. 
Rep. 79. 
Tender of Money without Payment of it will 
dot be a good Plea, Old N. B. 102. | : | | 
| If the Parents or Friends agree with him that 0 
ath the Wrong for the Amends, and they per- 
orm and he accept it, this is as good as if it were 
dy the Parties themſelves. Fs. Bars, 106. e 


— judged an ill Plea. Cro. Eli. p. 66. Hare and Wi 


| that the Defengant ſhould pay ro the Plaimif 
204. The Plaintiff demurs, becauſe he doth not 
alledge a Place' where the "Submit on was, and 


fendant do tender ſufficient Amends before ti 
Action brought, and in his Plea to the A- 


and the Treſpaſs be by Negligence or Involuntay 


* 


Chet 100 ot ot Crelpls. | 5 
LE . * Auen. : 


The Delencunt pleads an ne in \ Bar 


dot 75 alledge performance of the Arbitrament, 
and doth not anſwer to the vi & arms, and a 


Gorge. _ for 
"Treſpaſs may be barred by oleading of a former 
Arbitrament with a ſpecial Averment. Hoban e 
5 
ee leaded i in Bar, and traverſe qu 


; oft culpable puis l Arlytrament Jn ome. E 
Roſh & on for: rraverſe. Sts 
3 92 By . | Ny 'q # 


1 all Actions quare clauſum fregit; P * D 


diſclaim to make any Title or Claim to the Le 


by this (being proved) the Plaintiff will be Bare 
Stat. 21 786. 616. ecu 

If a Man bring Action of Treſpaſs for tak 
away his Beaſts or other Goods, tender of Amen 
ſufficient before the Action brought, is no Ba 
becauſe he that tendered the Amends is not Own 


ol the Goods, but a Treſpaſſer, whom the g. 


Favours not, Aliter in cafe of Diſtreſs for Rent 
Damage-Fefant. Co. 2 Inſt. 107. vide Stat. * 
Ter, c. 13. 7⁴⁰ 

If a Man take my Sheep Damage Feſant, ie 
tender him ſufficient Amends before the 8 - 
pounding, and he refuſe this and drive the Be 


— — 


„ PI 


* 
* . FRI "I" 
N it, 1 . + — K 


* 
7 


'» he Pound, be is x Treſpaſſer #b-dviri. Ten... 
ger after the Diftreſs and before the Impound ing 
makes the Detainer tortious. 2 Rolls Alr. 561. 3 
$ Rep. 147. Six Carpenters Caſe.  _- 4 
Tender of Amends is a good Plea in Bar for 
the negligent Eſcape of Beaſts into the Land of _ 
nother,, but not for a voluntary Treſpaſs. 2 Rolls \ 
Abr. 570. Walgtave's Cee. 
Tone was 4 March. Defendant pleads the 
reſpals was involuntary, & quod poft tranſgreſ- 
ſonem fact am, ſcil. 24 March he tendred amends 
for the Treſpaſs, and dath not ſay, before the Ori 
zinal brought, as by Stat. 21 Fac. c. 26. It's ill 
Plea. Lite. Rep. 152. Turai fe. 
The Defendant may plead the Treſpaſs was in- 
oluntary, and diſclaim in the Title without plead- 
ng the Statute of 21 Fc. which is a general 
Statute. . Lite. Rep. 355. Jennings and Coſins. 
Bar quod Def. obtulit quer. emendas pro Tranſ- 
pref}, quas quer. recuſavit, Wilk. 285. 1 Br. 167. 
BH ne 2 CO 
Quod Def. obtulit quer. modium tritici pro tranſ- 
ref]. involuntaria fact. in terri de novo aſſignat. 
am averiſs. Repl. proteſtaudo quod emende non 
ver. (pfficien. pro placito non oluulit. 3 Br. 48 2. 
ompl. 360, 361. Ne 5 
Iſue de 1 s. oblat. pro emendu ante Original pro- 
ecut. 3 Br. 48 2. „„ „ 
Tender of Amends pleaded in Involuntary Treſ- 
aſs, & modus placitandi. 1 Browne 360. 
Tender des Amends poft Treſpaſs fact. pleaded, 
modus placitandi. 1 Browne 360, 361. Tompſ. 
304. Repl. quod non obtulit. Rej. quod obtulit, 


deni ue. Repl. quod Def. obtulit quer. 8 8. in 
at. nendis pro Tranſgr. fact. in alio locy, & traverſe 


| uod obtulit pre Tranſgre ſl. in loco de nouo Aſſignat. 
t, an. ˙ ́ ᷑ĩxß; 
e 


B R4 7 Treſpaſi 


„ "The Law 5 0t © Treſpals,.. 1 


Z 7 | ac 40 in B. R. Bar "os tender des PER p 
= 755 que devant tender es 128 led 18 o 
| Latritar, Hern. 732 pte 


Nuo Def. dedit 4 4 + iſe folventl Au. in W «i 

ſatisfaione Tranſgy. quas querens recepit. Repl. Wl lai 

1 quod non recepit 1 1 d. in fen pant. | 
. SP, * * 2 Browne 258. 

plead, tender des dd, & di, clamat 

5 145 nf titulum foe clam. in tene mentis : 

&c. Repl. quod tender fuit fait alio loco quam in ll « 1 

terris de novo aſſi | & traverſe, &c. Winch, ple 


Entr. 1109. Co 

Trender des Amends, dewur inde. Cai Ent. p 
„ Se⸗ 
he Deſendant leads Tender of 25. 6 d. and | 

averred this was ſufficient per Stat. 21 Fac. and be 
= Iſſue upon the Sufficiency of the Amends, The if 
3 Defendant began the Evidence to prove it ſuffci- pa 
ME ent, as to ſhew the Treſpaſs and prove the Ten: ms 
der, &c. The Plaintiff was not permitted to ſhey | 

or prove more Treſpaſſes than for that he hath de Wl be 
'clared ; and that that the Plaintiff ſets forth ſhall Wl 90 
be the Treſpaſs, if they vary. At a Trial before | 
Judge Vernon, ſh; 
© The Defendant pleads ſecundum Star. 27 Fac of 
That he tender'd Amends before the Action 5 
brought, viz. 2 OF. 7 Car. The Plaintiff replies, Wl wi 
Thar before ſuch Tender he ſued a Latitat Te: pat 
the laſt Day of Trinity-Term befofe, and upon Wil ©* 
that procured the Delendant to be arreſted, in Wl vi. 
tending to declare in Treſpaſs. Per Cur. this Ten- T' 
der came too late. For as well as a Tender after WM ill 
an Original Writ come too late: So after an-d H. 

reſt upon a Latitat, the Tender by the Statute it | 
intended to be immediately after the-'Treſpaſs and i de 
before the Suit commenced. cro. Car. * Mun a 
7 


5 Boker. 


1 Plead 
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to de in May, Fuly, October. The Plaintiff muſt _ 
prove the ſeveral Trreſpaſſes and ſeveral Days pro- 


ut in the Declaration. It had been better to have 
laid the Treſpaſs ſuch a Day with a Continuando, © 


e ane 


A Licence to enter and occupy Land from ſuch 
a Day to ſuch a time, is a Leaſe, and ſhould be fo 
pleaded, and not by way of Licence, Plowd. 
Com. 542. 4 H. 7. 1. in Paramour's Caſe. Sid. 
p. 428. Mod. Rep. 14. 2 Reb, 561: Hall and 
Seabright | JJV 
If the Defendant in Treſpaſs pleads a Licence, 
he ought to traverſe all Treſpaſſes before and after; 
if he pleads a Releaſe, he muſt traverſe all Tref: 
paſſes made after; if a Feoffment, all Treſpaſſe. 
made before. Hob. p. 104. Digby's Caſe. | 
One juſtifies to the ſame day by a Licence, yet 
he ought to take a Traverſe. Siderf. p. 234. El- 
Hot's Cale. 1 „„ os 
If any miſuſe a Licence given by the Law, he 
ſhall be a Treſpaſſer ab initio. Aliter of a Licence 
of the Party. 8 Rep. 146. Six Carpenters Caſe. 
The Defendant juſtifies by Licence ſuch a Day, 
which was after the Treſpaſs, it's ill. As Tre _ 
pals quare Clauſum fregit, The Defendant pleads, 
ante temp quo, &c. the Treſpaſs is ſuppoſed, 
viz. ſuch a Day, which was the Day after the 
Treſpaſs, the Plaintiff licenſed, &c. The Plea is 
ill in Subſtance on General Dcmurrer. Sid. p. 428. 
Hall and Sali ii 
One may juſtify the engring into an Houſe to 
demand Money owing to him, if the Maſter be 


there; bur not by Licence of a Servant. Cro. Elix. 


$76, Holdringſhaw and Ragg. | 
| Treſpaſs 


Plead 105. dender d. The Treſpaſs was ladddd | 5 


J Wee . 
1 5 
> : 4 
* & 
$4 *.- 7 
* 
. 7 


Treſpaſs, for breaking his Houſe and takiag 
away 2 Corllet, Cc. of the Plaintiff*s. The De. 
fendant 818 Long time before F. P. was ſeized 
of the faid Corſlet, c. as of his own Goods re- 


Ip, Pg Pa 4 


mainiug in the Plaintiff's Houſe, and that he ſold 


them to the Defendant, and he tempore quo, &c. 2 
came to the Plaintiffs Houſe and demanded them, In 


and the Plaintiff's Wife licenſed him to enter and Ml 7 


rake them. Per Cur. the Plaintiff ſhall recover a 


Hay Nn the Land, till he might conveniently ſel 
it. Ih 
remove it.) and Dodderidge gave an excellent 
' Reaſon. The Owner of the Hay ought to pre 
-Owner of the Land doth not exclude himſelf fro: 


woo the Plaintiff of the Leaſe, 2 Rol Rep. 14 


to the entring into the Houſe, but not as to the 2 


Goods; and the Wife? Licence to enter is not WW /z 
good. Cro. Eliz. 245. Tayler and Fiſher. ar 
. Treſpaſs for eating his Hay with his Cattle II 


The Defendant juſtifies, for that Sir V. P. wa {ro 
. ſeized, &. and lett the Land to him, and he put ne 
in his Beaſts, c. The Plaintiff replies, before tha ; 


Leaſe.made, Sir V. P.-licenſed him to put in hi 


The Defendant demurrs, Judgment was « 
gainſt the Plaintiff. (He had two Years time w 


ſerve it at his Peril; for by this Licence th 


taking the Profits of the Land. It was alſo agree 
in this Caſe, where a Man claims by Liceng 
which is not of Pleaſure but Profit, it's not rev: 
cable; and where the Authority is limited to on 
certain time, it's not revocable before the time ex 
pred, and therefore the making of the Leaſe is i 


evocation; and there ought to have been Not 


Popham?®s Rep. 151. Webb and Paternoſter. 

Juſtification for that the Plaintiff's Bailiff gu 
him Licence to go thit way with his Cattle, a 
good. For though a Bailiff cannot give Licen 
to doa Treſpals, as to cut down Trees, nor | 
accept Amends for a Treſpaſs, as 5 Rep. 76. 
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If the Defendant in Treſpaſs plead Not Guilty, 


1 
1 N 
- 


re- 
Id | 3 
cc. and gives Licence in Evidence, this Evidence do 
m, not warrant the Iſſue. 25 H. 8. Bro. $1, cited iim 
nd d. „ , I „ 
r 2g The Defendant juſtified by Licence for himſelf 
the and his Wife to inhabit. The Plaintiff replies, ow 
not licentia vit the Husband and Wife modo & forma. 

and it's found non dedit licentiam modo & forms. 
tle. If it had been found the Plaintiff did licenſe to Ba - 
wa ron and Eeme,. it had been good; but not in the OS 
out negative: For the Defendant's Plea may be true. Ws 


chu; Keb. 755, 761. Jepſen and Fackſov. Lure. 
1 hy It ſeems ro be a Diſtinction without a Difference. 
7 Cl But this Caſe is more ſolidly reported, 1 Levinx. 
194. $743 | 


" Treſpaſs for entring into his Houſe, and conti- 
nuing Poſſeſſion for three Years, againſt Baron and 
Feme. The Defendant pleads Now culp. quoad 
wo Years, and quoad the third a Licence for the 
Husband to enter with his Wife and Servants, and 
there to inhabit. Iſſue Non dedit Licentiam to 
he Husband and Wife modo & forma prout; both 
ſſues found pro Quer. and intire Damages in Þ. C. 
Error is brought and affigned, That the ſecond 
fe is impertinent and void; for when the De- 
fendant pleads Licence to him to enter with his 
Wife, &c. the Replication quod non dedit Licen- 
tiam to the Husband and Wife is foreign, and does 
ot meet with the Plea: For he might give Li- 
nce to the Husband to enter with his Wiſe, in 
which caſe the Licence is given to the Husband 
only; and yet he gives not Licence to the Huſ- 


nor ¶ band and Wife ; and it is a material Difference, 
6. or it amounts to a Leaſe, and the Judgment was 


Feyerſed, 2 Levinx. 194. Fepſen and Fackſon, k 


3 


* 
8 » | A 


—— — EI cc 8 N . 
If to a Treſpaſs de clauſo frafo 11 Merch, the 
1 Defendant pleads a Licence 5 Maij, there he may 
and muſt traverſe. abſque hoc quod ſit culpab" ante 
| Licentiam fibi conceſſam; and the Plaintiff may 
| take Iſſue upon the Licence or upon the "Traverſe, 


| Bar by the Statute of Limitations. 


/ All Actions of Treſpaſs of Aſſault, Battery, 
Wounding and Impriſonment, ſhall be commenced 
within four Years after the cauſe of Suit, and not 
One never pleads to the vi & arms, where he 
begins with the Statute of Limitations.  * 
The Plea is Tei though he doth not ſhew the 
Continuances of his Proceedings, eſpecially upon 
Appearance: ' Stiles Rep. 379. Whitebead and 
Buckland. and p. 401, 402, 40%). 
To Aſſault, Battery and Impriſonment the De- 
fendant pleaded the Statute of Limitations. The 
Plaintiff replies and ſets forth a Writ againſt the 
Defendant; but it doth not appear there are Ovn- 
tinuances down till the bringing this Action; yet 
good. 2 Keb. 188, 230. Brown and Tripp. 
V. brought Treſpaſs by Original Writ. The 
Defendant pleads the Statute. Thie Plaintiff Re- 
plies, He took out an Original Writ within the 
- time limited by the Statute. Er de hoc, &c. for they 
have tied up the Defendant that he cannot rejoin 
The Deſendant demurs, becauſe he ſhews not what 
 Writhe ſued forth. Per Cur. he need not; if the 
Writ be not good he may have a Writ of Error. 
But the Concluſion is not good, for they have tied 
up the De fendant that he cannot rejoin. Stil 
Rep. 379; ot. Whitebead's Caſe. But per Roll 
the ſetting forth the Original by the Defendant 
and to conclude he is not filty within ſix Leas 


. 77% 


e e ten  =;3 © 
5 from that time is not good: he ought to plead Noe: 


of - Treſpaſs of Aſſault and Battery. The Defſen 
ant pleads the Statute of Limitations. The Plain- 
tiff replies within four Years he took out a Latitat 
and continued it down pro cauſa: predifte. Et 
hoc petit quod inquiratur, &c. The Defendant tra- 
| oo? rok the Iſſuing of the Latitat., pro cauſa pre- 
th dicta infra the four Years; it was moved in arreft 
of Judgment, that this ſhould be tried by the 
Record. Sed non allocatur, Iſſue being as well oon 
he che Time as the Iſſuing of the Latitat: But on the 
iſſuing of the Latitat alone, it muſt be ſaid, proue = 
* jo pe . 2 Keb. 680. Cragnell verſus : 
obinſon. | VVV 
* The Defendant pleaded the Statute of Limitati- 
ons. The Plaintiff replies, In the Uſurpers Time 
De. tbc King's Courts were ſhur up, fo that he cor 
Th: bot proſecute by Writ. Judgment pro Def. 1 Keb. 
157. Weller and Prideaux, 204. $53 


- 


5 3 


Replic al Stat de Limitations (vix.) Las pro- a 
ſecuted and continued 2/5 ebibitionem Billa. 


Tompſ. 334. 10 
| Per Releaſe. ET 
If the Defendant in Treſpaſs pleads a Releaſe, 
he muſt traverſe all Treſpaſſes done after: If a 
Feoffment, all done before, If a Licence, all done 
before and after. Hob. p. 104. Digby's Caſe. 
In Treſpaſs for riding an Horſe. The Defen- 
dant pleads, That the Plaintiff poſtea, Fey ſuch 
a day lay exoneravit del Treſpaſs. This is no 
Plea to a Treſpaſs in no Caſe, without pleading 


a ſj 
Alff u may, if it be before breach . 


Guilty within fix Years before the Original ſued = 


cial Accord: But in Action ſur Caſe ſur © 


be Lem of Creſpaſs: © 
Z miſe.  Siderfin p. 293. Tr. 18 oe nul. 
1 725 2: Keb. 69. meſime caſe. 

If two commit a Treſpals, and u Releaſ: f is made 

to one, provided that the other ſhall not take Be. 
naefit of this Releaſe, i ic 34 * Harris, Lin. 

, Rep. 191. 12 

{7 %a Treſpaſs, the Rane as a Copy- holder, 

claims to have in the Land of his Lord Common 

by Preſcription, The Plaintiff. pleads a. Releaſe 
of this made unto him by the Defendant. . The 

Plaintiff pleads to this, Ne releſſa pas. It's not a 

| good Plea : for where one is Party to the Deed, 

there he ought to anſwer directly, non et fat un, 

Aliter if 5 3 a ve x to the he Id 

be may we ne releſſa pas, or riens paſſa 

le fait; and 50 by this _ the vant of th 

Deed will come in queſtion, and the Books agree: 

3 br difference. 2 Bulſe. 5 5. (Richord/he verſu 
Piſte | 
The Defendant in Treſpaſs pleads a Releat 
of all Actions in B. and upon Oyer it was entred 
in bac Verba; and it appears that ſome things 
were excepted out of the Releaſe. The Plaintif 
had Judgment on Demurrer: For it ſhall nat be 
intended the ſame. Releaſe. Palmer 411. Mar 
joram and Avis, 

Al Count port per Executors pour Hep priſes bor 
de lour Fallon Def. pleads al part non culp. & 
41. auter part le Releaſe r un Executor.” Repl. qu 

 » Releaſe fuit d auter biens, & nen culp. Headed 

eux. Winch, Eatr. 1119. 
Quod Quer. in conſideratione relaxationis ſh 

per Def. relaxavit ditto Def. omnes actiones 0 
8 aal per dict Def. quer illat. 2 Browne 

147, 149 

: Releaſe 4 20 reſpaſs pleaded. Tomp. 3 35. 

JI To Aﬀault, &. the Defendant pleads, Such: a 

4] Day and Place the Plaintiff dal 5 
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Per Nueeſſi Vide MI by | 
Par bien Publique. | Vide fopra: 


It is not lawful to do a Tort — * * it Sindh to 


the Profit of another. If a ee the Beaſts 
of his Neighbour inanother Man's Cloſe Damage- 
Feſant, it 
and if he do, the Owner ſhall have ' Treſpaſs. Dier 
fe. 26 — 


Parſon brought Freſpaſs for taking away en i 


The Defendant ds That the Corn was ſevered 
from, Oc. and was in jeopardy of being deſtroy- 


ed, Ce. for which the Defendant carries them to 
the Plaintiff's Barn. Dier fo. 36. Pl. 39- no. 


Plea... 
a0 Def. cepit rad. cin ſubboſei vocat. a 
pas extra Lf 67 es deliberavit Confta-. 


bulario pro meliori cuſtodia 28 * de as tore. 


1 Browne 3 7 8. 
By Default. or Act if the Plamif bimfa.. 


Default of Incloſures, vide Bars des n 3 


The Defendant pleads, That in the Cloſe where 


the Plaintiff ſuppoſeth the Treſpaſs, there is, and 
time out of Mind was, a Foot - way for all People 
in, per & trans the ſaid Cloſe unto ſich a Place; 


and that the Plaintiff ſuch a day plowed up the faid 


Foot-way and ſowed it, and near the ancient Foot- 


way he reliquit aſſignavit another Foot-way, 


Ce. and the Defendant went this new Way. A 
ood Bar and Excuſe ; for the Plaintiff did the firſt 


rongy And ab a new n and contrary 
to 


s not lawful for him to chaſe them ou E 


uiete 4 to che Defendant, all il * 
ould haye been, He releaſed per _ . 
are I 15: Bleek and Grove, b 


= * 9 
3 
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> ö n 4 * : f * : 
. i he ſhall not puniſh:the De- 

to his on Agreement he [ha De: 


' fendant. He faith the Plaintiff aſſigna vit viam, 
and faith not to whom, yet it's good. Quod «f 
commune omnibus may not be aſſigned to any par. 
ticular Perſon. Telw. p. 141. Horn and Wildlake, 
I may juſtify the Entry into another Man, 
Land, to throw down a Nuſance ; as Water run; 
by the Land of A. and AA. ſtops the Water. 
Courſe, ſo that it ſurrounds my Land; he ſhall 
not have an Action againſt me if I enter into hi 
Cloſe to abate this. 2 Rolls Abr. 565.9, 
If a Man wrongfully impriſon me in his Houſt, 
I may juſtify the breaking the Windows and Hou 
to get out. 2 Rolls Abr. 5666 
If I have an heap of Corn or Money, and ano 
ther comes and caſts his Corn or Money into ny 
Heap, I may juſtifie the carrying away the whole 
Cro. Fac. 366. Ward and Ajyre, 
The Plaintiff and Defendant being at play, the 


Plaintiff thruſt his Money into the Defendanti 


 Heap.and mixed it, and the Defendant kept it al 
The Plaintiff brought Treſpaſs quod cumulmn 


= 


pecunia containing five Marks, cepit, &c. PerCul 


the Action lies not. 2 Bulſtr. 323. 
The Plaintiff ing Title to certain Hy 


which the Defendant had ſtanding in certain Land 


to be more ſure to have the Action paſs for hin, 
took other Hay of his own and mixed it with ti 
Detendant's Hay; after which the Defendant 
carried away both the one and the other. Pe 
Car. the Defendant ſhall not be guilty for an 
part of the Hay, If a Man take my Garment 
and embroyder it witk Silk, or Gold, &. I my 
take back my Garment: Bur if I take the Sill 
from you, and with this face my Garment, yo 
ſhall not take my Garment for your Silk which 
on it; but are put to an Action for taking the Silk 
from you. So here, if the, Plaintiff had taken th 
7 8 „555 ' Defendant 


"ch 


Pillai Hay, and rg it to - bis Houſe) | 
1 and there intermixed it with the Plaintiff's Hay, 
ef Wl [here the Defendant cannor take back his Hay, 
ar- WH but muſt ue the Plaintiff for taking his Has wo, 
te, WY This difference was a greed per totam Cur. If A 
n Coldlimith be melting "of Gold in a Pot, and 
uns 1 will caſt my Gold into the Pot, and it's melted 
ter. Wl with the other, I have no remedy, or my Gold, but 


hall N have loſt it. Pop. Rep. pl. 38. 

1 One Team in © in Common aß not j juſtify. the 
erring info the feveral Land of another, to rake 
uſe, We: thing which is in common. 2 Roſs Apr. IS. 


aſter; and Polley. 

A Man lives an Tron Bar in my Cloſe : IN 
reſpaſs for the taking this away, I may n, 
he taking and putting it into the Cloſe of the 
plaintiff. 2 Rolls. Abr. 566. Cole and Maunder. © 
If one loads my Cart with his Corn, or puts his 
oals into my Boat, I may detain them without 
cing any Treſpaſſer, until he bring his Action 


n my Horſe. 1 5 ulſtr. y. 96. 

Treſpa s for Chaſing. The Defendant | lifts 
hamage e Feſant | in his Free- hold. The Plaintiff 
lies, and ſhews 3 Grant of the Common in the 
ace where, &c, by the Defendant; and how 
e Defendant refed a Stack of Corn, and the 
laintiff put in his Beaſts to uſe the Common, and 
e Defendant chſed them, Ct. Per Car. the cha · 
g is not lawful ;. and by ſuch means the Defen- 


ae Tile ſhould defeat his own Grant. Telv. 127 1201. 


rmer's Caſe. Cro. Fac. t 271. meſme Caſe. 
A. lett Land to B. for Life, and after letts this 


Leſſee, and after B. ſows part of the Landand 


Feat 


Detinue or on: : So if one putsa Saddle 


C. for Years to commenee after the Death of 


$ before ſeverance of the Corn, and after C. 
ers into the reſidue of the Land not fown, and 
$ in bis Cattle, and the * againſt- his will * 
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"The 10 of Crelpals: 
eat 8 Corn. The Executor ſhall his Attics 
ks againſt him, and this ſhall not excuſe; 
for the Executor hath the Right to the Corn, an! 
they mult g w till a convenient time to be reme- fi 5 


n Au. 568. eee p 
. L 
15 Kusel. by Fraud. * k 

1 


* knowing Execution will be upon his a 
procures J. S. by Covin to lay one of his Cam fff 3 
in his Yard, poly nt pu the Bailiff might take 
it in Execution, ſo that he might gy, Action of 
* Treſpaſs againſt him; and the Bailiff took it, and 

_ he had knowledge thereof ſent it back; and Ml P! 


brought Treſj P fo 
2 8 Thea? * 


15 393. Gun and Groom. th 
1 hiodg by Pardon; ; 


Fr 5 aue 
de Plea. 52 Book of Entries 596. 

A Continuands from 2.0 _ ay until 6 No 

following; and upon Not Guilty, it was found 
pro Laer. and no entry of the Fine quis perdine il La 
tur; though the Act of Parliament pardoned bu the 
to 25 Sept. and ſo but part p yet noc. 
piatur was entred for the firſt Treſpaſs, vi 8 1. ber 
m being pardoned, the Cont ontinugndo (being firſ 
the Conran of the Graſs) is for the A ſha 
— wy 8 295 97 en 5 


5 eln eg Wa ee, G0 


abe 5 fell all his Trees growis 
83 * may come 2 


Lam of Treſpaſs. - 


If a Man grant to me to make a Trench i in is ö 
Soil from ſuch à River unto my place to lay in a 


tion 
uſe; MW 2 Kolls Abr. 567. Mm. 
and 
mo- 


pipe, & if my Pipe be ſtopped I may dig his 


Long for ro amend the Pipe. So if I have ſuch 4 


Pipe by Preſcription. 2 Rei Ar. 50Þ vide 
ſupre-- 


ods | 
= 1 an Au: 3 another Court fot 


the ſore Treſpaſs. * 


and 

and Wl Plaintiff hath Replevin depending in another Court 
ice, MI for the ſame Treſpaſs, is a good Plea. * 
Rell So to plead, cher the Plaintiff hath Alen 


there is — — Action depending in the Courts ol 


Weſtminſter for the ſame Matter: But that there 
is an Action in an inferior Court is not a good 
Plea e be given. 5 ep et. Oo 


| Ty Recovery © en alter Aion. 


"ound Recovery in an Action of Treſpaſs at Common 1 


In Law, is a good Bar in an Action of ee d 
d bu the Statute. Vide prius cap. 49; ic) 


oC 1f Baylee of Goods bring Treſpaſs, a and he Bays 


be brings another Action of Treſpaſs, he which 


a firſt recovers ſhall ouſt the other of his Action, it 


crea fi hall be a good aro the other, 2 Rolli Abr 569. 
d and 5 H. 4. 2. 


Where Damages for Ecodents jecovered again 5 
J. S. J. S. ſhall have after [Treſpaſs for the 


Goods, 1 Keb. 43. 
Aſſault and Battery againſt I, for Battery com- 


i brought againſt]. and he is found * and 
82 good: 


tak to cut them down and carry —— 


Ne” Plea, Bro. Treſp fe 351: ht 


mitted by him ſimul cum J. and Judgment againſt 
him and — ied; and after another Action 


4 . 


. : 


| 
| 
BW 


n 


mn 
1 
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Recovery in Treſpaſs 27 Apr. ----75. by the 


againſt the other: Nay, the very Judgment is 1 


* Che Law of'Creſpals. | 


: | od but if he will take dvantage of the firſt de. | 
covery, he ought to ſhew it in pleading. Lite. Rey. 


fo. 37. Watſon% Caſe. Hob. 66. ok 
Bar by recovery by the ſame Plaintiff in B. R. 


' for the ſame Battery, againſt another who joins in 
the Battery. Repl, nul tiel Record. Lit. 56. 


Garton. 98 „ 
Treſpaſs by the Plaintiff for aſſaulting the Wiſe 
12 Apr. 75. The Defendant pleads former 


Plaintiff and his Wife, quæ eſt ead. &c. abſque 
hoc that he is guilty of the (aid Treſpaſs on 12 
Adr. or at any time before or after the ſaid 2) 
Apr. ſeems not godd: But had the Treſpaſs beei 
laid 29 Apr. or at any time after 27 Apr. had 
been ſafficient ; becauſe the Plaintiff cannot give 
evidence precedent to the Day of the Recovery, 
but ae until the Day of the Declaration 

entred or Bail filed he may. 3 Keb. 568. Kidder 
and , - n 
Note, Diverſity, where the Demand and Rec. 
very is of a thing certain, and where of 2 thing ur- 
certain; as in ee for certain Goods in partici: 
lar. The Defendant pleads that the Plaintiff hal 
brought ſuch Action againſt J. S. for the (ane 
Goods before this Action brought, in which Sck 
he ſo far proſecuted F. S. that he had Judgment 
and Execution agamit him; and avers, That the 
Goods comprehended in both Actions are the ſam 
| Goods; a good Plea. Execution is not any Sati 
faction: But where Treſpaſs is made by two,whid 
_ reſts only in Damages, and the Plaintiff recover 
againft one and had Execution, this is a good But 


fufficient Bar; for tranſit in rem Fudicat. and the 
thing uncertain is now altered into another Natur: 
and made certain: So of Battery by diverſe, th: 
firſt Recovery againſt one is a good Bar. __ 
1” = 0 | | p. 07 


p. 67. Broom and Wootton, 1 Leon, 19. Lendalls 
Caſe: Cro. Fac. 73. Browne's Caſe. 3 Leon. 122. 
hut if Mone ys are paid in Satisfaction of a 'Tref- 
ſs, it's 3 good Bar, 2 Rolls Abr. 56g, 
If one recover in Appeal of ee this ſhall 
not be a Bar in Treſpaſs for the Battery, 2 Rolls 
A TEE on, „%% be ob 
10 5. brought Treſpaſs againſt C*for breaking his 
Cloſe, an declares of a Treſpaſs in Sommers Land © 
the in 7 unbridlge. The Defendant pleaded, That 
heretofote he himſelf brought Aſſize of Novel 
AD againſt the now) Plaintiff, and ſuppoſed 
himſelf to be diſſeiſed of his Free hold in Lee juxts 
*] Wl Tunbridge, and the Land in We, 8c. way put in 
bad view, Cc. and avers, That the Land where, &c. 
and the Land put in view is one and the ſame. No 
Plea. But if the now Plaintiff, who was then 
Tenant, had pleaded to the Land put in view in 
14s ker, and the laintiff in the Aſſize had recovered, 
now the Plaintiff in the Aſſize being Defendant in 


1 this Action, might well plead this Recovery in Bar: 

; 7 But in this caſe where the Tenant pleads null tor 
null diſſeiſin, he doth not expreſly plead to the 

* bat d put in view, but to the Suppoſal of the 
Gr  aintiff (iz) de libero tenemento in Lee jurts 
Si Tunbridge. 1 Leon. 24. Stacy and Carter. 

meal Tran, de Piſce capt. Bar per Recovery in pri- 
> tn” Afion. | Repl. Def. cepit plures owes quam 
TR" fuer ſpecific. in priori Adtione. RY Entr. 


$36 -- 1-44.29 „„ 
Replevin de 1 Spadones taken 2.8 Faly. 33 Car. 
u. in two Acres of Land, and named them. The 
Defendant pleads, That Tin, 34. the Plaintiff - 
drought other Action of Treſoal, quare clauſum 
"git & 2 equos of the Plaintiff cept & abguxit, 
ind alſo ſpoiled his Graſs, and received 4.2 4. Da- 
ige and 14. J. Coſts ; and avers the Spadones in 
he Declaration, and the Equos in the former 
: „„ Action, 


a * 


Action, and the taking are the ſame. The Plaintiff I fo 
demurs generally. Per Cir. the Averment that b. 
the Spadones in the Declaration, and the Equo; th 
in the former Action may well be the fame, for fal 
Equus is a general Word for all forts of Horſe, P 
2. It was argued, That the Recovery in Treſpaſs T. 

| ſhall not be a Barr in this Action, which is for the ih 
ſame Cattle, the other only for Damages, which 4 
may be given for the takin * and for the other 
Treſpaſſes, and not for the Value of the Cattle 
themſelves; and 4.9 . is not ſuppoſed to be the 

value of two Horſes, and no Averment is here 
for what the Damages in the firſt Action were 
given; nor does it appear for what the 40 s. D* 
mages were given, but only by ſuppoſal. 3 Levinz, Wl” 


—— * | ts . n "If 
262 #& . TheLawof Treſpals.” __ 


124. Field and Telliew, | 5 
ES: , 19 5 Plea by Fudgment in Inferior Court 23 - 


_ Treſpaſs fer taking the Plaintiff's Beaſts. The & 
Defendant juſtifies, and pleads a Plaint levied in 
Debt in Worceſter-Court, and counts upon it that wh 
he Defendant being indebted to rhe Plaintiff fro" 
eld promiſ. &c. upon which talit. proceſſun 

it, that after, to wit, 2 OX. 34 Car. 2. conſid: 
rat. fait, &c. and by Warrant upon this Judgment infe 
he juſlified. The Plaintiff replies, de injuria ſu bee 
propria gbſque tali cauſa, abſque hoc quod babetm 
aliquod tale Recordum, &c. The Plea is ill! 
1. He Pleads the Court held time out of memory, 
Cc. before 2 Fac. 1. coram Ballivs, and the. 
 coram Majore, &c. and ſhews not any Grant fot 
the Alteration of it; and then the Court held be. 
fore the Mayor was without any Authority, and 
the Jadgment void. 2. Ir is not ſhewed in tht 
Plea that the Cauſe of Action aroſe within the Jo 
riſdiction, and then the Judgment is coram nn 
Fudice, and void. It is true, in the N ; 

a e 1 | for 


Vedam ſuam & ſuperinde taliter proce 


+ The Lawof Treſpaſs 2 
forth in the Plea it is ſaid to be infre juriſd. Cur. 
but this is not ſufficient, for ir is traverſable, and 
the Matter in the Declaration there is not trayers 
able here, but only that which 


is alledped in the 
Plea here. The Replication is ill for the double 
Traverſe; yet the Declaration being good and 
the Plea ill, Judgment pro Quer. 3 Levinz. 24.3. 
aeg 
Treſpaſs for that the Defendant ſimul cum, &c. 
17 Apr. 4 Regi nunc, &c. aſſaulted, haut. Woun- 
ded and imprifoned him twelve Months. The De- 
fendant quoad vi & arms & vulnerat. pleads Now 
Culp. & quoad refid. Tranſgreſſi inſult. impriſon- 
ment & detention. in Priſone he ſaid, St, Ed- 
mund's Bury is an ancient Borough, and that the 
Defendant fra Furiſdiſt. Cur. de Recordo of the 
ſaid Borough was indebted to the Defendant, .and 
for the Recovery of it the Defendant implacitaſſet 
illum in ead. Curia, & invenit pleg. ad proſequend. 
yp '- 


eaderm Cur. that he had Judgment and Execution, 
which he delivered to the other Defendants in the 
imul cum, who apud D. infra, &c: molliter manus 
impoſuit ſuper eum, and arreſted him, ec. Per Cur. 

his ſhort way of pleading the Judgment in an 
nferior Court is ei though otherwiſe it has 
been formerly uſed. It was objected that the Plea 
vas ill, becauſe in the reſid. he had omitted 
he Battery, which a Diſcontinuance of the 
whole. But then it was anſwered, quoad reſid. 
Tranſgreſ]. pred. is a ſufficient Anſwer to all. 2. 
3 Leving. 404. Patrick and Fobnſon. | 
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Cap. XX. 


of recon in T, relpaſs ; . I FT 4 
.” firſt la down ſome General Rules, adh 
then ſpeak of traverſing the Place, Tint, i 
25 Den, Seiſin or Diſſeiſin, or Conveyance Ni 
Th or dying ſeized, and where one muſt mal: * 
Ol Title on his Traverſe, and where it Ml 
not neceſſary; and where 'a Man wi Þ 
traverſe, and where it is not neceſſa n 

. In all which I have cited the Caſes — m 
what largely, becauſe this ſort of Lean ſu 
5 * is Curious aud Intricate. N 
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FT 0 8 is no more e to 1 a 1 | 
1 to bo true, in theſe Words, Abſque Hoe, & 
Rixch. 140, 217. 

Take two or three Rules of Traverſes in ad 


before I Gage to the particular Points. 5 

* * 4 0 

| " | butt z. Ws one will 455 a Traverſe to: a Declarai im 
_ of Tn. he ought to traverſe that part of it (or the mas che 
; rial uy that the doing thereof will make an «Wor 
olf the Matter for which the Plaintiff 1 ami 


then the Traverſe is good. Stiles pratt. Re 

i as where there is a Diſſeiſin and a Diſcent alled 

in a Declaration, if the Dt the Dice 

will make an end of the Matter, there the Diſſ 

ſin is to be traverſed, and not the Diſcent; as! 

fi h Caſes where it may be ſuppoſed that the Part 

my came to the Eſtate by Diſſeiſin. ibid. Stil 
Rep 347 Wood and N | 


 Tre(ps 


be Law of Treſpaſs: | 

real for taking his Beaſts in B. The De- 
ſendant juſtifies that this is the Free hold of A. 

and that 1 as his Bailiff took the Beaſts Damage- 

MW Fcfnt. The Plaintiff replies, De injuria ſua pro- 
pris, abſque hoc chat he is. Bailiff. It's an ill 

hal I verſe: this makes no end of the Matter, . 5 

and he hath confeſſed it was the Free: hold of M. and 
if the Free- hold be in a Stranger, the Plaintiff had 

'nce not Colour to have Treſpaſs, be the Defendant 
15 1755 92 fe 1 Rolls 105 46. in a Lee 8 Caſe. 


ww BE. 

zt 1 Tk 7 for taking three L 6 Ons." 

muſ Defendant PRIOR them e 3 4a 

Jar). ing vn his Land, goo which Land he had a Leaſe = 
( _ to him by B. the Place called, c. within 


ſuch a Pariſh. - The Plaintiff replies and agrees the 
ſaid Leaſe, and ſaith, he was Parſon of the Pariſh. 
of T. and he took the Oats for Tithes. The De- 
fendant rejoins,. proteſtando That they were not 
er forth for Tithes, placito that S. did not 
demiſe to H. for one — who (as the Plaintiff 
ſuppoſeth) did ſow the Land, and did ſet forth the 
Oats for Tithes, and raverſerh the Leaſe made. 
by S. to H. for a Lear. The Traverſe is bad, 
both as to the Matter and the Manner, this is an 
immaterial Traverſe, and goes not to the point of 
the Action, be the Demiſe to H. for one Year 
or half a Year, it's not material. The Defendant 
might have ſaid he was not Parſon, or that it 
was not Within the Pariſh, or abſque hoc quod poſ- 
Monat. fuit and ſowed; and $ material Traverſe 
might have been upon any of theſe. And as to 
the Manner of che Traverſe it is alſo void ; for ke 
dath here only Traverſe the Conveyance to the 
Title which enables him to have the Tithes, which 
. not good. 3 Bulſr. p. 3 ah REF and 
its | 


P p * # 
* · - 
| | If 
# 5 


2 pleaded demur ſpecially. 


- 


hs Declaration is well enough. wide 2 nh re z. 


tained in the Declaration, there he needs not to 
take a Traverſe; for a Traverſe is the denial of 2 


no denial. So it is where the Defendant hath con- 


feſſed and avoided all the Matter contained i in the 
Declaration. Stiles pratt. Reg. 319. 


that he had ſufficiently avoided it. Cro. Car. 334 


2097. in n Durſdales Caſe. 
| breaking his Cloſe. on a certain Day, if the Ds 
_ verſe all Tre 45 after ; if a Feofment, he ſhall 
' once, all before 1724 aſter. Now the Plaintift 
the point of Juſtification (vix.) the Releaſe, Feok 


* the Tae anfivers the material Part of 


Mellor and Walker. © 
2. Where the Defendant hath given a] 
anſwer in his Plea to all the material Matters con- 


thing, and when a thing is anſwered there needs 


Treſpaſs for breaking his Cloſe, The Defen- 
dant ſaith, That it is his Free-hold; if the Plaintiff if 
doth entitle himſelf by a Term for Years, he ſhall 
not traverſe the Free-hold of the Defendant, for 


x Sanders 23. Vide infra. © | 
3. In a Plea you muſt never conduc) a Tre 
8 Et de hoc ponit ſe ſuper Patriam. If it be ſo 


4. Where a thing alledged doth conſe and 
5 15 _ I may traverſe it. 13 Elix. Dia 
Touch. Preſ. 199. 

1 4 Where * matter is not trave ble without 
an Inducement, the Inducement it ſelf is traverſs 
ble. As in Treſpaſs, Juſtification by f cial War- 
ranty, 7770 ue hoc that he is guilty or after 
the day of the Warrant, is trayerſable. 3 Reb. 


6. If one bring an Action of "Treſpaſs far 


fendant plead a Releaſe of all Actions, he ſhall tu- 
traverſe all Treſpaſſes before; if a Licence for 
hath choice to leave the Traverſe, and to traverſ⸗ 


ment or Licence; or he may alledge a To 


Te Law o Trelpals. ' | 267 _ 

before or after, and fo join upon the Traverſe of- | | 
fered : this is a Traverſe after a Traverſe, but not 
a Traverſe upon 2 Traverſe to the ſelf fame Point. 
Hob. p. 104. in Dighy's Cate, ; . 

7. The Traverſe muſt not be of Matter in Law. 
The Defendant juſtifies as Bailiff by Fi. Fac. who © 
per via uſuales entred the Plaintiff*s Barn where 
the Goods were, &c. The Plaintiff replies, the 
Doors were ſhut, ab/que hoc there was a Requeſt, 
It's a void Traverſe, and alſo double. And per 
Cur. it's not material in caſe of a Barn (which 
doth not appear to be Parcel of a Dwelling-houſe) 

W whcther the Doors be open or ſhut, and ſo the 
Traverſe immaterial. 1 Keb. 698. Penton and 
8. The Traverſe muſt be a full, expreſs, and 

ſtrict Anſwer to the Point, and not by way of 

Circumſtance. "Treſpaſs for taking his Cattle, its 

quod per 1 interierunt. The Defendant 

pleads the Place where is holden of him by ſuch 

Services, and that he diſtrained and impounded 

them in a Pound overt,- and that they died there 

de Fame in default of the Plaintiff, mY et eas 

Tran. It's no good Plea without a Traverſe quod 

per eff ug ationem non interierunt. Cro. Elix. p. 384. 

Pleads Entry and Intruſion. Repl: faith, ahſque hoc 

q, H. O. intravit & fic ſe intruſit. It's ill. Telv. 

. 170. Goddard's Caſ. e 

To a common Bar the New Aſſignment is 

ſufficient in a Replication, and a Traverſe is idle. 

As Treſpaſs for taking forty Cart. loads of Hay in 

K. The Defendant pleads the Hay grew in D. 

and that the Tithes thereof belong to the Vicar, 

and he as Servant, &c. The Plaintiff replies, 

ntil hefe were growing on other Lands in X. abſque |, 

erk bor that they grew in D. the Lands alledged by 
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eoh the Defendant. The Defendant rejoins, that they 
jab Wren in D. odfque ber that they grew on the 


j Plaintiff's 


ehe Law of Cres. 
Plaintiff's Land. The "Traverſe is void. 3 Kg, 
738. Darrel Cage! fn ft OR 


Place, „ "IE ow 
Traverſes are Time, 4 11 
| times ot the & ter, as 5 
ſometimes of the ) Matter, as Seiſin or Diſſuiſn,. 


F 


5 Manner. : 


. Traverſe of the Place. | 


As to traverſing the Place alledged, obſerve: 
Where the Juſtification is Local (that is) when 
it is reſtrained to a certain Place, there the 'Traverk 
of the Place is good. „ 


+ 


— 


To underſtand this, you) 5 Local, 
muſt know Juſtifications 26 Tranſitory. 


 Loeal is, when the Cauſe of the Juſtification i 
tied and reſtrained to a certain Place, it is ſo local 
that ir cannot be alledged · in any other Town « 
Place; as Sale of Goods, Conuſance of Plex 
killing a on a Warren, cutting and takin} 
away of Trees, Faux Impriſonment, diggin} 
Ground, S. „ 
Tranſient or Tranſitory is, When the Cauſe fe 
| which the Defendant juſtifies is not reſtrained to 
certain Place, but may be alledged any where; 
as fon Aſſault demeſne, or that the Plaintiff aſſau 
ted him, In Action of Aſſault and Battery; th 
Defendant ſhall not traverſe the County : For the 
- Reaſon of this Difference is (viz.) carrying awiſ 
Goods, ſpoiling Writings, c. are Tra»/fent; 
In Treſpaſs for a Tort, the Plaintiff may alledg: 
it to be done in any other Place, of in andth 
County; and if the Defendant pleads ao Dy 
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„ Wy ny | x ANTS | 8 i ; ". wk * 
the Jurors are bound to find for the Plaintiff. And . 
ſo in Actions rows fot things Tranſitory. Net 
ther can the Aſſault, Battery, or taking of the 7 
Goods alledged in another County be traverſed 

vithout ſpecial Cauſe of Juſtification, which ex- 

deth to ſome certain Place: As if a Conſtable 

f a Town in another County arreſteth the Body of 

Man that breaks the Peace there, he may tra- 

rerſe the County (but he muſt not reſt there) but 

ill other Places ſaving in the Town whereof he is 

onſtable. And fo it is of taking Gaods, the 

Defendant, juſtifies for Damage-Felant in another 

ounty, he muſt traverſe as before, ee. 

But where the Cauſe of the Action is not re- 

rained to a certain Place, and fo local as it can-- 

ot be u_— in any other Town, as in the Ca- 

s aboveſaid, and the like; then albeit the Action 


wu, 


brought in a Foreign County, yet he muſt al- 


e bis Juſtification in the County where he 
jon Toon is brought. As if a Man be beaten in the 
bounty of Midaleſex, and he brings his Action 
5 the County of Bucks, the Defendant cannot 


lead that the Plaintiif aſſaulted him in the Count 

f Miuldleſex, and traverſe the County of Bucks, 

t he muſt plead his Juſtification in the County 5 
t Bucks, for that the Cauſe of his Juſtification is © 


eb Are caſu applied to this Rule. 
aſh Treſpaſs for taking of Goods in a Place in York- 
br . The Defendant juſtified in a Place in Dur- 
_ abſque hoc that he was guilty in Yorkſhire. 
? 18 good Traverſe to the Place, for it is local. 


inch. p. 7. 225 5 8 6 
Partsidge was beaten in the County of Gloxce-. 
er by Sir H. P. for which he brought an Action 
London. Sir H. P. would have juſtified by Af- | 


fault 


de, ce dene , 
muult of the Plaintiff in the County of Glanceſe, 
1 with a Traverſe that he was not guilty in Londu il i, 
But it was then ruled by the Court, that he cad b 
not ouſt the Plaintiff to ſue in London: But in ſuch n 
a Caſe he might have alledged, that the Aſſaut 
Was done in London, becauſe it was alſo a thing 
Tranſitory, of which they ſhall take notice then WD 
and ſo help himſelf if the Matter had been tue. 
This Caſe cited in Popham's Rep. 101. in Pay 
more and Verrald's Caſe. Now it is the comma; 
Practice in ſuch Caſe to alter the Vense on Aﬀids 


Aſſault and Battery in London. The Dees 
duant Pleaded the Plaintiff entred his Houſe at # 
in Eſſex, and he molliter manus impoſuit upon hin 
to put him out of his Houſe, > eit ead. Aſſaul 
Battery & Maletractatio, abſque hoc, that be j 
vilty extra W. and it was thereupon 
cauſe this Treſpaſs being tranſitory the Place i 
not traverſable. But per Cur. the Cauſe of Jul 
fication being local (viz.) the maintaining th 
Poſſeſſion of his Houſe, he cannot juſtify in ang 
ther Place, and he may traverſe every other Plaa 
But as to Partridge s Caſe, where one juſtifies by 
reaſon of an Aſſault in another County, and n 
verſeth the County in the Declaration, that is 10 
good, becauſe the Juſtification is perſonal and tray 
ſitory as well as the Battery. Crs. Elzz 70f 
Peacock's Caſe. Vide Cro. Elix. Purchaſe aul 
hitches. oo en, RPA 
But Partridge's Caſe was, The Plaintiff ſup 
ſed the Battery at B. in Cum. Midd.. The De 
Gent juſtifes by reaſon of an Aſſault at C. i 
Com. Gloc. abſque hoc that he beat the. Plaintiff 
B. in Com. Midd. The Plaintiff demurs on {| 
Traverſe, and Judgment for him, for the County 
is not traverſable, the Matter of the Juftificatia 
being meerly tranſitory: But if the * 
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dhe Las ot wg ed ©" as 

Impriſonment by a Cap. there the Juſtification's 

local, and the Sheriff could not take the Plaintiff = 

ld ll by Force of the ſaid Proceſs in another County; 

ch and there the Traverſe of the County is good. 

aun 2 Leon. p. 79. Partridge and Poole. 
75 quare ſc cy & umport en Clanfield. The 

ere, WM Defendant juſtifies in. B. and Judgment was pro 

tue Quer. becauſe he doth not anſwer to the Treſpaſs ; 

for he ought to have traverſed ahſque hoc that he 

was guiley in C. Aliter in Battery. 2 Rolls Rep. 

495. Bi 125 Oxon er 3 

Treſpaſs for taking of Goods at London 25 Tan. 


efen- e Defendant pleads that he lett an Houſe in 
t c⸗vent· Garden to the Plaintiff, and for Rent 

big rrear 23 For. he diſtrained, «b/que hoc that he is 
Guilty in London vel alibi extra St. Paul's Covent - 
be rden, or at any time after 23 Fan. Per Cur, 
reihe Traverle is ill, inaſmuch as he may be guilty in 


another Houſe in Covent Garden. Siderf. p. 293. 
r the 7 reſpaſs of Battery and Faux Impriſonment ſuch 
ag Day and Place. The Defendant Juſtifies at ano» 
pa ber Day and Place, by Virtue of a Writ and 

arrant of the Sheriff upon ir, abſque hoc that he 


& guilty aliter vel alio modo, vel at any other 
Place. The Plaintiff replies that he is guilty aliter 

& alio modo, and at another Place. Iſſue and 
erdict pro Quer. But upoy the Illneſs and Uncer- 
ainty of the Iſſue, Judgment was ſtayed. 2 Le- 
inz. 164. Maſters and Wood. 5 

In Treſpals for taking of Goods in Yorkſhire, 


De nd the Defendant juſtified as Servant to the Bi- 
Ci op of Durbam, who had a Fair, and preſcribde 
rifl x ſeize 55 4 for not paying Toll, and he juſti:ꝛ 


n ed in a Place in Durham, abſque hoe that he was 
ung 15 in Yorkſhire. Good, Winch. p. . 5 
ie If the Juſtification be in another County, the 


juſti dunty wherein the Action is brought ought 8 
— Ou 


272 


Was ſeized in Fee of a Warren in the ſame County, 


Che Law of Crelpals. * 

be traverſed ;- and the Plaintiff may maintain the 

Action and Iſſue if he will, or he may traverſe 

the Defendant's Plea at his Election. Trefpak of Ml 2 
The 


| Defendant juſtifies in Com. N. by Virtue of a Wu 


extra Com, Norf. Cro. Fac. Bateman and Wot: 
cock.” We Oe es; ron 


SGaolæ there, &c. and ſo committed him, O. 
abſque boc that he is guilty of the Impriſonment it 
AMiddleſex. It was objected that the Traverſe ii 
not good; for he cannot traverſe the Place but 


the Plaintiff to a Place. But per 


Aſſault, Battery and Wounding in London. 


rant upon a Latitat, quæ eſt ead. Tranſereſi 8 
abſque hoc that, he is guilty in London, vel alilj be 


When the Juſtification is local the County is tra. 
verſable. Cro. Eliz. 375. Sharrock's Caſe. 

- -Afault and Battery laid at S. in Com. H. The 
Defendant faith he is Servant to a Scholar of & 
Johns College in Cambridge, and that they areto 
have Conuſance there, and not be drawn out o 
the Univerſity. It's an ill Plea, for he ought 9 
traverſe, abſque hoc that he is Guilty in any Place 
extra Uni verſitat Camb. Bulſtr. 3. 282, 283. 

Treſpaſs for that apud E. in Com. C. he killed 
his Dog. The Defendant pleads that Sir F. 


whereof he is and then was Warrener, and tha 
his Dog was divers times killing Coneys there; 
and he finding them there tempore quo, Bc. run 
ning at Coneys, killed him, ab/que boc that he wy 
guilty apud E. prout. . It's good, though he tn 
vefſe that Place only, and not all other Placeg 
for his Cauſe of Juſtification is local. Cre. Fac. 44 
Madburſt and Damme. 8 "© 
Faux Impriſonment in Middleſex. The Defer 
dant pleads he was Mayor of Lyn, and Caf 


generally, for the Defendant cannot ftreighten 
cur. the Traverl 


is good; for if he traverſe generally, the Juftih 
| EL | Cation 


_ 1 8 *. 1 N 8 ry * 8 N : * ak. " a * \ 8 8 TUE 
TE 1 4 2 4 280 * : 
he Law of Treſpaſs. _—_ 


TY a Place certain ſhall be waved, which is 


material as this Caſe is, and ſhall not be enforced 
re to it where it is local; and in Cover's Cafe it was 
o adjudged in er He juſtifies aas 
de Conſtable in Suſſex, ab/que hoc that he is guilty in 
* Middleſex, and awarded good. So in LovelPs - 
ſto, Caſe in Treſpaſs for taking his {Horſe in Cambr. © 


168. Smith and Heliar. 1 
In Treſpaſs quod clauſum fregit, & arbores ſuc- 
F. without that that he is guilty of any Treſpaſs 
a D. It's made a Quære in Dier whether it ſhould 
ot be Non culp. generally. Dier 19. Pl. 10g. _ 


efendant juſtifies ina Cloſe in S. ahſque bec that 


lac e was guilty in L. vel alibi extra S. pred. 1 Rolls 
0 4 ep. 19. Quere if it be a good Plea; for by this 
; 1 lea he may be guilty in S. out of the ſaid Cloſe, 


hich is not anſwered. TE 2 
Treſpaſs for Battery and Impriſonment at C. in 


de Court of Stannarics held at 4. in Devon. 
bere, becauſe the Plaintiff would not put in 


u cc ges to a certain Action brought by I. S. Cc. 
gave Judgment and commanded the Officer to 


ke him till he paid 28 J. abſque hoc that he is 
iIty of the Impriſonment in any Place out of the 
risdiction of the Stannaries. Upon Demurrer, 
Cur. the Plea. is ill; for that it doth not appear 


he juſtifies for Damage · Feſant in Eſſex, abſque hoc 
car be was guilty. in Cambr. and good. Cro. Elix. 
dit in D. The Defendant juſtifies the Treſpaſs in 


Treſpaſs was ſuppoſed to be in London, and the 


he von. The Defendant plead he was Steward of 1 | 
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8 this Plea, whether C. be within the Juriſdiction 
me Stannaries or not, and if it be within the 
1 annaries, then the Plea is not good, becauſe it 
2 00 no anſwer to it. 1 Rolls Rep. 267. Evely and 


ley. 2 Bulſtr. 326. meſme Caſe. 


Place 


A Man (now) may not traverſe the County, 
leſs it be on a ſpecial Juſtification in another 


4 ay be 1 — 
. 0 

= * x £4 7 
0 
* * 
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* 
; 


Che Law of Gralpalg® i” 
Place, by reaſon of his Office or ſuch like. 1 Ret; WM ; 


Rep. 1. Vide Cro. Elix. 860. OI 
"Treſpaſs of Aſſault and Faux Impriſonment ſup. 


| poſed to be done in ſuch a Pariſh and Ward in f 
London, 20 May 35 Eliz, The Defendant juſti 


fies by reaſon of an Execution upon a Recovery - 
in the Court of Sandwich within the Cinque Por I. 5 
in Debt, and traverſes ab/que hoc that he wu _ 
guilty in London, Cc. The Plaintiff replies ai © 
maintains the Aſſault and Impriſonment, and tra- fu 
. verſeth abſque hoc quod babetur aliquod tale rey. | 
dum loquele, prout the Defendant hath alledged, & 7, 
| boc paratms eſt werificare per record. The Defer- n 
dant demurs. Pes Cur. the Defendants Plea prime gi 
Lacie was good, becauſe it was a ſpecial mannerof he 
Juſtification, which cannot be pleaded and alledged ca 
to be in any other Place than where it was done: Wl ve 
But in this Caſe if the ſpecial Matter alledged in 
the Foreign County be falſe, as here, the Pini 43 
may maintain his Action, and traverſe the ſpecial 3 
matter alledged by the Defendant ; and fo in ful the 
a caſe a 'Traverſe may be upon a Traverſe, whe Pl 
Falſity is uſed to ouſt the Plaintiff of that Bene fit 
which the Law gives him. Popham. p.101. Paul ,,, 
_—_ and Verrald, Cro. Eliz. p. 18. Mn . E 
Care "of 6 1 TOW 
Treſpaſs for taking two Hats of the Plaintif 3 
Eat. Greenſted in Suſſex 10 Fan. 35 Car. 2. Tit 
Defendant juſtifies for Stallage in a Fair by Pu niz 
ſcription, at Gombridge in Kent, held 14 S 5 
15 35 Car. 2. quia the Plaintiff 'refuſed to pay ti | 
Stallage, que eFF ead. &c. * abſque boc that le ill .,,, 
guilty of the Caption extra Feriam pred. Tit cul, 
Plaintiff demurs ſpecially ; becauſe placita pri 63 
non reſ pondit narration”. It was objected that tit 0 


IJraverſe is not good, becauſe he does not trav*"il G. 
at another Time, as well as at another Place: l 674 
per Cur. the Concluſion que eit ead. with a In 

ZR ET... 


enen 


"verſe of another Place is good, without Traverſe 


it another rittie. Judgment pro Def: 3 K 
227. Bodly oo 


A Traverſe muft not be a Dep rture from the Z 
firſt Plea, nor Tepugnant to the Matter which in- 


duceth ir. Treſpaſs quare,averia cepit 2 D. 
ad loca, incagnita fugavit. The Defendant pleads 


he took them Damage-Fefant, and chaſed them 
to S, atoreſaid, and from thence to F. in the ſame 


County, ad imparcand. quæ ſunt ead. captio & ef- 


fugatio unde, &c. abſque hoc quod cepit averia 
pradicta apud S. prout, &c. Per Car. the Plea is ill 
cauſa qua ſupra; and as this Cale is there needs 


not any traverſe at all; for here the "Cauſe of Ju- 
ſtification is tranſitory, and it ſufficeth here, tho? 
he juſtify in another Place, to ſay' que eff cad; 
captio, &c. Cro. Elix. p. 667, Sir Walter Sands 


IJ... oo. ET on. 
In Treſpaſs at D. in Com. Kane. The Defen- 


dant juſtifies in defence of bis Free hold in Canter- 


the Defendant is Guilty at D. wel alibi. The 
Plaintiff demurred, becauſe the que eff ead. is 
ſufficient without a ,Traverſe. 1 Rolls 227: Cour- 
ters Caſe. 1 Rolls 221. Batman Cale, 1 Rol. 
19. Pl. 20. Anſten's Caſe. Sed non allocatur ; for 
the Traverſe implies the que eff ead. 3 Keb. 799. 
Moreon and Charton.  . © Oooh 


If the Defendant juſtify at anottitr Place, where 


his Juſtification was not local, it's ill, 1 Sanders 
venit averia dam. facien. & travers quod eft 
culp. in S. exitus quod eff culp. in 8. Ra. Entr. 
630, 665. FCC 
Fuſtificatio captionis bonorum empt. in Londen. 
4 3 quod eff culp. in Com, E. Ra. Entr. 


Luod Def. eſt ſeiſſtus de terra in L. in qua in- 


— de ins 0 
_. The Law of Treſpaſs. ' 7? 
+ ; | * : * F ö ; ” f 1 5 — * * Re * , I 


Ws culp. al novel Aſſignment in terris ot, 


H. & ad terras wocat. W. quod jacent in ala 
ot A GE CE a 
Duod Def. ut ſerviens L. P, qui fuit ſeiſitus d 
" Manerio de N. in Com. L. piſchatus fuit in Riv. 
Jo de A.ineod. Cem. abſque boc quod eft culpab. di 
" captione,” ſive aſportatione aliquorum Piſcium apul 
W. in Com. N. 2 Browne 177. 


| Taverſe of the Time. | % 


A Man brings Action of Treſpaſs for breaking 
his Cloſe one Day; he maintains this Action by 
any one of an Hundred Treſpaſſes before hy 
Action brought; which is the Reaſon that thy 
the Defendant juſtify for all that Day; yet he 
ought to traverſe all Treſpaſſes before and after 
this Day until the time of the Action brovgit, 
Hob. p. 104. in Digby's Caſe. The Day in Tre 


done the firſt of May ; the Defendant pleads, 
. "Releaſe made to him the firſt of Zune, abſque bi 
that he was guilty at any, time after the firſt Dy 
of June. Per Cok, he muſt traverſe that he wi 
guilty before or after the firſt day of Fuze. 3 Bulf 
209. Amſon and Malcott. 1 
In Treſpaſs 10 November. The Defendan 
juſtifieth at another Day, and doth not traverk; 
- as in Digby's Cale, but faith only que eſt cal 
tranſgreſſio. Per Cur. this is Subſtance on gene 
Demurrer. 2 Reb. 878. Smith and Butterfield. 
Treſpaſs of Battery and Impriſonment, 1 My 
9 Fac. The Defendant juſtifies by Warrant to 1. 
reſt 4 May, 10 Fac. abſque hoc that he is guilt 
before. He ought to have traverſed that he ws 
guilty befargbr after the Return of the Wri. 
1 Rolls Rep. , 406. Amſon and Walcott. 


25 ; e Trehe 


* 
\ 
* 


pal is not material; therefore Treſpaſs is laid uf 


27 Eliz.-it was the Free hold of 4. M and he by 


nis Command entred, and cut the ſaid Poſts, que 
u- e, cad. Tranſgr. abſque boc, that he was guilty of 
any Treſpaſs before the ſaid 27 May, but doth 
ud 


Eliz. p. 87. Higham and Reynolds. 


for taking his Servant, and counts that he by Deed 
by WY retained his Servant in ſuch a Week, The Defen- 
s dant may well plead the Servant was retained 


fiet 2 Rule always, vide Nel. 122, 123. 


- 


pr If the Defendant juſtify the Treſpaſs at another 


reh time, and not at the preciſe time laid in the Decla - 
do ration; yet if he aver that it is the ſame Treſpaſs 

whereof the Plaintiff complains, the Plea is good 
e bc in Subſtance. 2 Sanders 5. It 18 bur Form, and | 


Dy aided upon a general Demurrer. 3 
w The Defendant traverſeth the Day where it was 
% not material, for he might have juſtified the ſame 


Traverſe; yet the Plea was allowed in 1 Sanders 
great Miſdemeanour. Thos 


fendant pleads a Recovery in the Court of Dorche- 
fer in Debt againſt the EG and Execution 
upon it by F. fac. and juſtifies the taking, appraiſ- 
ment and ſale of the Goods by the Content ol the 
Plaintiff in part of Satisfaction of a Judgment ; 
que eſt ead. captio, &c. The Plaintiff demurs 
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not traverſe the time after, therefore it*s ill. Cro. 
But obſer ve in ſome caſes the Day may be ma 5 


terial, as where the Party claims by ſpecial Con- : 
veyance, as 18 H. 6. 14. Action againſt I. S. 


with him the Friday after; abſque boc, that the 
Plaintiff retained him on Munday. But this is not 


Day that the Plaintiff hath declared, without any 
13. Haw and Planner. But itgyas in the caſe of a 
I Treſpaſs for the taking of Goods, the De- 


upon the Plea, becauſe the Defendant varying in 
the Time of the taking from the Time alledged in 


"Treſpaſs for cutting ſix : Poſts, Sc. 1 May, 2 8 | 
Eliz, The Defendant pleads, Thas on 1 May” 
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of Treſpaſs; 


T. Fones 146, Allen and Chaming., ' 
715 Caſes where the ching is local, the De- 


fendant need not traverſe before and after gene. 
In Treſpaſs and Faux Impriſonment laid Apr, * 


The Defendant juſtifies at another Day at Var. 
wick as Sheriff, ahſque bos that he was guilty on 
1 Apr. or at any time before or after while he was 


Sheriff, or at any other Place. Per Cur. this Tra- 


verſe is ſufficient, and the Plaintiff muſt reply and 


ſhew if there were any other Aſſault or Impriſon- 


ment; alſo the traverſing the time both before and 


Treet.) Per Cur. it is ill, unleſs it were tranſitory 


and in the Caſe of Law and King there was a Tra- 
verſe abſque hoc, that he was guilty while Sheriff. 


ken Parhage-Feſant, 


. * 5 * 
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after, doth not lock up the Plaintiff from aflign- 


laß another Day and Place, eſpecially che thing 
being local. 2 Keb. 237, Law 


In Treſpaſs 1 Han The Defendant juſtifies at 
another Day, que eſt ead. Tranſgreſſio (of cutting 


only: but there ſhould be a. Traverſe ab/que hoc 
that he is guilty at the Day in the Declaration; 


2 Keb. 860. MarſuglPs Cafe, 13 
'Treſpals for breaking into his Chamber, and 


: 


taking Goods 9 OF. The Deſendant juſtifies by 
' Leaſe of an Houſe by N. for a Year to B. which 
was aſſigned to the Defendant, who lett one Room 


to the Plaintiff for a Quarter, and that after the 
end thereof the Goods being there, they were ta 
ten Darh , abſque hoc that the Goods 
were taken the Day alledged within the Quarter, 
or at any Day during that Leaſe. The Plaintiff 
replies, de injuria ſua propria. The Defendant 
gemurs on Crogat's: Caſe, de ſon tert is no Pl 


BM 


 wher 


bo ſhort, being tied up to che Quarter of a Tear, 


the Treſpaſs brought. 2 Ke 


+ 


| Caſe; capiat qus capere pote ft. | 
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property is in queſtion. Per Cur. the Traverſe 15 = 


to which the Plaintiff makes no Title, and leaves 
not the Plaintiff, as he ought, to traverſe the Time 
or the Point of Juſtification ; for before the Quar- 
ter of a Year Treſpaſs lieth. So the Traverſe is 
ſhort, for the Plaintiff: may Pugs any Day before 
| Keb. p. 712, 735. White 
and Stubs. The Reporter ſeems confus d in this 


If to a Treſpaſs clauſo fracto I 1 March, the 


bas ch 28 2 , } 
BJ's 1 
1 


u Defendant pleads a Licence 5 Maij, there he may 


as and muſt traverſe abſque hoc quod {it culpab. ante 


5 Licentiam ſihi conoeſſam; and the Plaintiff may 
nd take Iſſue upon the Licence, or upon the Traverſ x 4 


. 


„ £340 097-204: ooo a 
ad The Plaintiff ſuppoſed: the Treſpaſs and Faux 


n- Wl lapriſonment to be the tenth of December 29 Eliꝝ. 


ig WH The Defendant pleads, That he by Virtue of a 
Warrant of the Sheriff, ec. did arreſt and impri- 


at ſon him the ſecond and third Days of December 


before; ab/q; hoc that he was guilty before or after 


7 the third Day of December, prout in narratione ſua 


tt ſpecificatur, (but faith not before the Action 


n; brought) and on this Iſſue is joined, and ruled to 
de well enough. Cro. Eliz. 95. Richardſon and 


f. Nl. 3 5 
Tranſ. de clauſo fract. ꝙ Maij. Bar quod clau- 


nd Wi [ur fuit liberum tenementum Io Mai, & traverſe 


by quod eſt culp. antea. 34 H. 6. 13. 


ch Tuſtiſcatio per Warrant ſur wg 2 
eſt culp. antea. 


mM uod eſt culp. ante diem. Repl. quo 
be Ra. Entr. 669. Vet. Entr. 158, 163. 


a. Bar per arbitrament, & traverſe quod off | culp. : 


h poten. Repl. quod eſt culp. poſtes. Ra. Entr. 607. 

Ty Fuſtificatio per Def. pro amerciament. && tra · 

il WI verſe quod eft culp. ante diem. Ra. Entr. 606. 
RL 7 7 25 
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280 The Tau or Eretbats. 
P Proſcriptio pro communia paſture in ſeperaliby, | 
* terri ad ſeperalia tempora pro ſeperalibus averiſi; 
e traverſe quod eſt culp. cumequs, &. aca feſt 
5 44 feftum. Repl. quod eft culp. cum equi, &c. a | 
poſt feſtam, & non reſpond. ad Preſcriptionen. 


7 


Ra. Ent 579. l 5 
Præſcriptio pro communis paſture: per 14 die Ive 
ante & poſt feſtum, & traverſe quod eſt culp. an: Who! 


i vel poſt. Exitus ſuper præſcriptiune, & quod e 
„ 1 pot. Ra he „„ K 
Vice Ra. Entr. p. 623. Preſeriptio par certain Wi: 
Times and Years, & tra verſe quod eſt culp. aliqu Wie 
. alio tempore ante vel poſt diem in narratione pra 
ter quam temporibus per Def. allegat. & alin ſimi 

li ſequen. & prcelenmmm. 
05 _ "Treſpaſs 10 die Maij. The Defendant pleads 
ſpecial Juſtification de Treſpaſs le 11 die Maij, @ 
traverſe que eſt culpab. devant un apres. Co. Et 


Traverſe of Diſcent. | 


In Treſpaſs, the Defendant conveyed to tit 
onee by Ave or ſix Diſcents, by dying ſeized Mong 
the Eſtate Tail in every of them; the/Plainti 
confeſſed the Intail, and conveyed to him | 
Feoffment made by the Heirs of the Donee, whit 
was a Diſcontinuance, and took traverſe to tit 
dying ſeized of the ſame Feoffee. It was ruled! 
| OE. be ill; for he ought to traverſe the moſt and 
FEB Diſcent. Dier 109. cited in Winch. p. 13. Sir 
3 ein,, ES T7 T9 06s Tag 
„ 5 Where the Diſcent is not traverſable but ! 
dann , ET 


4 


bus 


aui 


Traverſe of S eiſing or Conveyance, and | of dying. 


ſeized, and tbe Difſeiſin, and of the Free-bold, _ - 


When the Plaintiff and Defendant claim from 
under one Perfon, the Conveyance may be tra- 
verſed ; but not if they claim under ſeveral Per- 
ſons. As, 5 „ e 
Treſpaſs quare vi agarmis clauſum fregit. 
he Defendant pleads in bar, That J. S. was 
ſized in Fee, and made a Feoffment to F. D. to 


he Plaintiff replies, That F. D. de temps dont, 

&c. is ſzized in Fee, and made a Feoffment to him, 
and he continued ſeized until the Defendant did 
he Treſpaſs; abſque boc that F. S. had enfeolfed 

J. D. in Fee: and adjudged ill; for he ought not 


everal Perſons; for there the laſt Feoffment, ar 
Walt dying ſeized is traverſable only. 2 Rolls Rep. 
562. Barker and Blackmore. But this Caſe ig 
nore fully reported by Cyo. Fac. 668. 
In a Clauſum fregit. The Defendant jffeads, 
ong time before, ec, one J. S. was ſeized in Fee, 
nd 12 Elix. enfeoft T. N. to the Uſe of F. B. 
nd M. his Wiſe, and the Heirs of their Bodies; 
nd that they had Iſſue H. B. and died ſeized, 
phich deſcended ihto him, and from him to his 
bree Daughters, and juſtifies by their Leaſe and 
ives Colour. The Plaintiff replies, That long 
me before the Treſpaſs, that Sir T. T. was ſeized _ 
Fee, and gave it to E. B. and F. his Wife, and 
be Heirs Males of their Bodies, and that they had 
(ſue the ſaid F. B. and the Plaintiff, and that F. 
ad Iſſue H. and died, and H. died without Iſſue 
Hale, wherefore he as Heir Male entred, &c. and 
Hverſeth the Seiſin in Fee alledged in F. S. Per 
jr. it is in his Election to traverſe the * 


* 


the Uſe of D. in Tail, and claims under the Tail. 


0 traverſe the Conveyance when they claim under 


- 
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. . Fee alledged in the Bar, or the Gift in Tail. Cy 
8 Fac. 681. Vide 6 Rep. 9. 
Tireſpaſs de Clauſo fracto. The Defendam 
E pleads before the time of Treſpaſs one Franc; 12 
Taylor was ſeized in Fee of the Tenements where. Wai 
of, &c. and died, and it diſcended to Francs his Wiz: 
Son and Heir, who demiſed to the Defendant for 
two Years, by virtue whereof he entred, and give 
Colour to the Plaintiff by a Grant made to him by att 
Francis the Father; and ſo juſtifies. The Plan 
tiff replies, long before Francs the Son had any 
thing, one F. Taylor the Grandfather ſeized in 
Fee before the time of the Treſpaſs, in conſiders. Mit 
tion of Marriage between Francs the Son and 
the Plaintiff Rachael, ſettles the Land to the Uk 
olf Francs and Rachael in ſpecial Tail, Remainder om 

to the Heirs of Francis in Fee, abſque hoc that the 
agforeſaid Francis the Father of Francis the 800 
died ſeized in Fee modo & forma prout, &c. Dei! 
murrer. Per Cur. it's a good Traverſe; becau 
that no dying ſeized is pleaded fo rhat it might 
traverſed, bur with a ic ſeiſitus obijt, and the 
matter only traverſable here is the Seiſin in er 
modo & forma; for by the Replication Sei 
jointly with the Plaintiff and to the Heirs of tl 
Body, &c. with a Fee Simple in him is conſeſſuſ hot 

and that is good with the Trayerſe. Hutton 12 
Edwards and Lawrence: es Be 
In Treſpaſs; the Defendant pleads his Free · hui ¶ t b 
The Plaintiff pleads the dying ſeized of his Father tt 
= and that he is Heir and entred, and that the d. 
=  _ - fendant diſſeized him. The Defendant traveri/ 
1 | the Diſſeiſin, and not the dying ſeized of his H I. 
ther, and good. Bro. Tra. 30 H. 6.79. 
Ik in Aſſize I plead my Father died ſeized! 
Fee, and that I entred as Son and Heir to hit 
and was ſeized until by R. difſeized, who enſaſ i ceſf 

che Plaintiff, upon whom I entred, here the di 


4 


* * Che Lawof Treſpals. 283 | 
is not traverſable, but the dying ſeized. 30. 
J. and if rhe Defendant plead his Father was 
ned and died ſeized, and gives Colour to the 
Yaintiff, the Plaintiff ovght to traverſe the dying 
ned and not the Poſſeſſion of the Father, which _ 
the Cauſe of the dying ſeized. 3 H. 6. 5g, 
The Defendant jiſtifies in Treſpaſs, That his 
aher was ſeized in Fee and died ſeized), and ile 
e in quo deſcended to him as Son and Heir. 
he Plaintiff replies, That the Father infeoft him. _ 
djudged a good Confeſſion and Avoidance, with- | 
t traverſing the dying ſeized of the Father. Dier + 

6 PETR. | \ © k 


Where the-Defendant doth alledge Seifin in one 
om whom he claims, the Plaintiff cannot alledge 
ifin in another from whom he claims before the 
iin of, &'c. without traverſing, confeſfing or [1 
roiding the Seiſin  alledged by the Defendant. | -? + | 
| yo: Elix. p. 20. 5 | = „ ,, 
In Treſpaſs the Defendant alledged Seiſin by - © 
ſſee for three Lives, and that they as Servants 


\ Flffccr'd. The Plaintiff replies, That before Seifin - 

oi the Leſſee for three Lives there was a Leaſe . 
de for 99 Years, for the Life of one V. under 
fel hom he claimed, The Nefendant Demurs, be- 
1 ile the later Seiſin alledged in the Leſſee for three 


ves is not traverſt or confeſh, Per Cur. it's con- 
r three Lives, the Plaintiff had a Leaſe for Tears, 
e Luer. 3 Keb. 467. Parſons and . 
The Defendant juſtifies. by 
iy before the Treſpaſs by the Earl of S. who 
ſeized. The Plaintiff demurred, becauſe he 
$ reſpaſs, and ſo the Plaintiff can take no Traverſe. 
Cur, The Plaintiff may traverſe the Licence, 


ſt by ſaying,/ that before the Seiſin of the Leſſee | 

V Licence ole the 
th not the Earl was ſeized at the time of the =. * 
bich will bring the Free hold and Seiſim of the 


43, Fe L e Steba, i. 
Earl in queſtion, or he may take the Licence hi Rep 

Pr ͤroteſtation, and traverſe the Seiſin of the EA. 
= becauſe his Seiſin ſhall be intended to continu 
9 + + though the Pleading had been more formal to fy 
eee quo, &c. and long time before the Ea 


fn |  - was ſeized. But this is not a Matter of Subſtanc 
_ 2 Ktb. 266. Thacker and Comberludge. 

A Traverſe mult be ſtrict to the Point. A, 

The Dygfendant pleads in Bar, That ſuch. an rx 

was ſeized of Land in the Right of his Wife, al 

that his Wife died ſeized, and that he was Heir 

| her, and entred, and gave Colour to the Plainif 

The Plaintiff replies, That the Husband and WA 

wee jointly ſeized, and that the Wife died, af 

whoſe Death the Husband was ſeized by Surviry 

, ſhip, abſque hoc that the Wife Died ſeized. I 

Traverſe is not good, that the Wife did not d 

3 ſeized ; but it / ought to be, that ſhe did not dich 

tied. . x e 

In Treſpaſs, if the Defendant pleads J. S. wil 

ſeized in Fee and enfeoft him. The Plaintiff 

plies, That he was ſeized in Fee, and leaſed to J. 

for Life, abſque hog that F. S. was ſeized in Fe 

It is good. 1 Keb. 374. Holden and Swindale. 

The Defendants juſtifies in Treſpaſs Qual 

| clauſum, Cc. that the Locus in quo was ſolum 0 

ulerum Tenementum of F. Marquiſs of W. 

3  Juſtifies by his command. The Plaintiff ! 

plwGwies, That this Land is parcel of the Manor 

3 A. and that V. Marquiſs of V. was ſeized in f 

f | of the ſaid Manor, and levied a Fine thereof 

= | the uſe of himſelf, and L. his Wife for their Lin 

—_ the Remainder to the Lord Edward P. for 1: 

Pears if he lived fo long. Willam the Marg 

=—_ dies and Lucy alſo, and that Edward entred, 4 

= + Lett it to him for 21 years, who entred 4 

| „„ put in his Cattle, and avers the life of Edws 

To this Replication it was demurred, becauſe i 
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=== Che Law of Crelpafs. 285 
2-olication doth not anſwer nor confeſs and a. 
-oid the Freehold of the ſaid J. the Marquis all. 
edged in in the Bar. But per Cur. The Bar 'be © 
ng 2 Bar at large, the Title in the Replication 

Nel g at large, 15 claiming but "a Leaſe or Years, 2 

a ſufficient and good Replication; without an- 

vering to the Freehold, Cro. Car. 384. Rg 


in Tranſgreſſone de clauſs fratto Def. dies, 
. locus in guo'eft 10. Acres of Land, Ce. ang Xx 
+ Pleads it the /iberum Tenementum of a nude 4 Ss 

n cr 


* « 


nfMad the Defendant as Servant, &c. The Plai 
WielMcolics, That a Stranger before the Treſpaſs 
af as ſeized, &c. in Fee and Infeoft the Plaintiff, 

e which Feoffment he was ſeized until he wass 
iſſcized by the ſaid Stranger, in whoſe right the 

WD cfcndant juſtifies C quod poſt ea e ante tranſ= 

eil eſenem he made a regreſs and Was ſeized in 
ee quouſque the Defendant tali die & anno did 

e Treſpaſs, the Defendant maintains the Bar and  _ 

averſeth the Diſſeizin. Per Cur. The Replica- 

on is naught, becauſe he doth neither deny nor ON. 
averſe the Freehold, tempore Trangreſſunis, but ] 
e ought to have alledged the Meſne Treſpaſs * 1 
tween the Diſſeiſin and the Regreſs, & . Dyer 
34- 179. Bool ef Entries 582. N 


Traverſing a Licence. 


in Def. juſtifies by Licence from the Plaintiffs 1 
reof on. The Plaintiff Replies, quod nen intratitt . 
Ln Licentiam ſuam, its a negative pregnant; for 
or 10 e ought to Traverſe the Licence by it ſelf, or = 
{arg K Entry by it elf , Cro. 2. 87. Vide ſupra 2 £ | 1 9 EY 
leh. 266. Thacker's Caſe, pag. preced ent. _ "0 
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” The Law of e 


vie. he NJ is Trovrfale 


The Defendant Pleads, That the place wi 
is the Freehold of F. S. and that he entred | | 
his Command. The Plaintiff n as to q 
Acre it is the Freehold of J. S. which he le þ 
bim at Will, ab/que hoc, that he entred by | 
command of F. S. and as to the reſidue, 82 
this ſpecial Pleading the Command is Traverſith 
Cro. Paſ. 38. Eliz. Butler and Walli. 
_ © Commandment: is not Traverſable but in ſp Ve 
Fl CO 2 Leon. p. 215. | 


Traverſe Cuſtom. | 


* Where PR e Plaindiff confeſſeth a orig q 

ſtom in his Replication, he ought to Trax 

the general Cuttom alledged bo, the 2 ndy 
un Rep. 274. : 73 


Of Trevnſe and Ti 11 by . 


* 


21 


ff 


| Whores one 7 make Title on bis Trav 1 ſe, 
| where 1 it is not neceſſary. | 


/ 


"No, This difference for clear tt 
- i which I ſhall largely Cite our of Jul 
Fenner s Caſe, in Popbam Rept. p. „ 2. A0 
1 argued I ſay. 
Note, 4 Ferit where in Pleading 3 1 
1 the firſt Poſſeiſion is ec in| 
tiff by the Bar, and where it appears by! 
Pleading to be in the Defendant, and where, 
by what matter the firſt Poſſeſſion acknowle 
in the Plaintiff by the Bar, is avoided by the 
Bar; for in Treſpaſs in ſome Caſes the Plas 
may Traverſe the Bar, or * of it, witl 
1 wm 


knowledged to the Plaintiff by® 


ker he Plaintiff ro Traverſe that partof the Bar which 

b oech in Deſtruction of the Title of the Plaintiff 

. ompriſed in the Bar, without making any other 

fil itle; but if he will Traverſe any other part of 
"8c Bar, he cannet do it without making an eſp e- 
ft ial Title co himſelf in his Replication, where by 
he Bar the firſt Poſſeſſion appeareth to be in the 

I ctendant, becauſe that although the Traverſe 


og by the Record in ſuch a Caſe, the firſt Poſ- 
hich ſufficeth to make bis regrefs upon the 
efore them in ſuch Caſe to adjudge for the Plain- 


pecial Title under the Poſſeſſion of the Defen- 
ant. As in Treſpaſs for breaking his. Cloſe, the 


nd enfeoffed, F. K. by vertue of which he was 
ized accordingly, and being fo ſeized infeoffed 
he Defendant of it, by which he was ſeized un- 


ſeolfment made by the ſaid F. G. long before 


5 a t he enfeoffed, F. K < where nothing paſſed 
in he faid Feoffment) entred, upon which the 
In ctendant did Re enter; here the Plaintiff may 
is bj ell Traverſe the Feoffment ſuppoſed to be made 
vere, the ſaid F. G. to F. X. without making 


ths - roys the Eſtate at Will made by the ſaid F. G. 
1 ' Plaintiff which being deſtroyed, he cannot 
wich er upon the Defendant, albeit the Defendant 


ometh to the Land by Diſſeiſin, and not by the Fe- 
| N offment 


„ 
* 


making any other Title, thang Hat Which is . 

ie Bar; but this 
always ought to be where a Title is acknowleged 
o the Plaintiff by the Bar, and by another means 
jeſtroyed by the ſaid Bar; for there it ſufficeth - 


here be foundifor the Plaintiff” 3 yet notwithſtand- | 


Plaintiff ; and therefore the Court hath no Matter 
iff, unleſs in Caſes where the Plaintiff ſhews a | 


Defendant pleaded that 7. G. was ſeized in Fee 


the Plaintiff claiming by colour of a Deed of N 


ile, becauſe that this Feoffment only de- 


flion will yet appear to be in the Defendantt. 


* 
4, 
» 8 
£5 * 


offment of F. K. 

Hol the Defendant is a good Title in Treſpaſs 4 
giainſt the Plaintiff, if he cannot maintain or ſhey 
| a Title Paramount. But the Feoffment of the 


— = @heLiwof Trefpats. 
the fad J. K. for the firſt Poſſeſſia 


aid 7. G. being traverſed, and found for the 
Plaintiff, he hath by the acknowledgment of the 
Defendant himſelf: a good Title againſt him, by 
reaſon of the firſt Eſtate at Will, acknowledge 
by the Defendant to be to the Plaintiff, and noy 
not defeated ; but in the ſame Caſe he canng 
_ Traverſe the Feoffment ſuppoſed to be made. by 
tie ſaid F. K. to the Defendant, without an eſpecia 
title made to himſelf; for albeit F. K. did not 
Enfeoff the Defendant, but that the Defendant 
diſſeized him, or that he cometh. to the Land by 
another means; yet he hath a good Title againſt 
the Plaintiff by his firſt Pofleffion, not deſtroyed 
by any Title Paramount, by any Matter which 
a appeareth by the Record, upon which the Coun 
„ oi RY a, W 


5 Where it is neceſſary to ſay Que eſt eadem Truf 
greſſio, and where not: And of the Force ani 
- Effett of theſe Words, „„ 


a If the Defendant in Treſpaſs juſtifie the ame 
day and place, it is not neceſſary to lay, que ef 


o 1 
Treſpaſs for breaking of his Cloſe, &c. laid to 
be done the ſeventh day of May. The Defendant 
' Juſtifies the Treſpaſs/ ro be done the twentieth day 
of May; if he concludes (que eff eadem Trai- 
„ 740 the Juſtification is good; and fo js the dir! 
Ffeerence in 21 H. 7. 39. 1 Bulſtr. p.138. Vaſen gte 


6 


— 


Che La of Treſpaſs. 4 

hg ſpaſs at D. in Com. Kanc. the Det 5 
juſtifies in Defence of his Free- hald in Canrerbary, _ 
ey p et cd. rranſprefſir, abſqus hoc that the De- 
the Lane] is guilty at P. vel alibi. The Plaintiff © 
the demurrz, becauſe the 5 £64; is ſufficient 
the without a Traverſe, as N EA, Curtis? 8 mow 
Wl: Fm. ESE: Bange: Fo 


oh not 

not x 1% fg ad N 11 7 ead. 7 
dant Per Cur, this i is Subſtance on 
1 Keb. $78. Smith and Byl „ 
g Where the Matter of Juſtification 6 lo C0 Fl M 
e w the Cauſe ſpecially; but not 
win, 5 1 e but ic fufficeth 75 he 
pſtify in another Plath, to ſay Lk rad Faplin 


ro. Elix 667. Sir M. Sandi verſus Lane. 
Where the. Talk Gearipn | is local, 55 een 7 
the Poſſe ion of his Houſe, the Co zoncl uſion 4 
cad. tranſgriſio 'is good, enough; ſor it . 
ludes it is the ſame Cauſe of Adtion, but with a 
raverſe, as it 9 to be of necellicy.; Cr. Eli 1. 
og. Peatcbe ł's Caſe. 
Vide 2 Sanders 3. Mellor and Talker, where 
1 H the aerrlng que e 4 cad. tranjercl 4 * help the 
Plen, 


Treſpaſs for breaking: his Cloſe was laid to be 
done the vec day of May, if it be concluded. 
. quz eſt ead. tranſpreſſio, it's clearly god by 
bree Juſtices againlt Yelutrtim,' by. the Book of 
d A 13 r 9. a. bon "this FEES is 
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Har de * ore 


te! s wo „5 1 2 8 Plea 
„ Tun Treſſir. a ne 3 hy o i 
— Y Giver without the other. It is Hott Thy I 
ER Witt: him co whom t Wrong is 
Cb. Lie. 8 . 232.4. 
_ paſs Jointly for Goods taten, Gg. not for Batter 
\Wnlck be in che Ci ef Min and his Wi 
By Tenants i Common, wide ſupr Es ao f . 
Treſpaſs of Afﬀault and Battery 1 on M 1c 
Pers 2 at one time, A oo not join in ax | 
If two hold Land ny 0 Fecha has 
pon this Land, one canne ' wig this with 
the other; but the Action ſhall ſurvive. _ ry 
| „ [bu Barrery. | Ap ov is 
4a. of one Party, or "ro one "IO EF i | | 
7 avail bs Companion or not. 
; his Companjon, and he ma lead it. Vide 
per Releaſe, To. Lice, 232. 2. : f 6 
C: brought Treſpaſs againſt D. for breakingh 
leads, That he together "with R. A. in the tis 
22 the Treſp 1 did jointly break ti 
j Vaingift's ouſe and heat bim, and that afin 


ie. i, Tre = a Plan 
eſpa if in Law is ſeveral, 
Diverſe Pere may have an Aﬀtion M n Tr 
Action. Keil. AA. 1.0. H 
Joint-Fenan and Tenants in C 
4 Releaſe made t to one Treſpaſſer i is arable 
5 n and beating him, cc. The Defends 
vr 


wards, &. the Plaintiff did lent ton: he faid 


Rea] and Per 
WR Fi 


a. all Acti nal, &c. and 


vers that the Tia 


pms and wh 


- 


alia, whhue n. a good 


yet, when two join in a Treſpaſi, they ſo 
oe Treſpaſſter, us either of them ia as well anſwers 
dle for his Fellgw?s Fact as for himſelf; and 


5 reſpals. Hab. p p. 65. Cock and Jenner. n 


laintiff had Judgment and Execution againſt one} 
Ws well for: 2 of the Cloſe as the Entrys 
Leon. 19. Lendall und Pinfald. I jo: 


If a Man bring Action of Treſpaſe againſt. 4. 
d ipſe ſimul tum g. & C did the Treſpali, and 
och not ſue them all, his Writ ſhall abate; but 


« Treſpals dons by him add I and-;cbar-the 
Juaintiff releaſed to B. and the Plaintiff eraverſd 


e Releaſe; yet this Action ſhall not abate. Heb, 
164, 199. E 11 TW St: 118 4] „ 4 
9 e un 1 
? 706 18 1 7 * 
Ars; Na ag 
* ) "mo 
8 N 2 : © 0% Beit 
. #4 b nf Ee Rela e 
WT. §«˙ðð•—. a 627 Noe 11 hk 
„ „ n hey kl e het ae ns 


„ 33 mn „ ** E 4g 
e wit 6 nts ode Wk * 


. 


M by his Writing, which the Defendant ſhews in 


© Plaintiff pa 


he and Md. did j int und 
an 100 rl he, ; 


herefore a Releaſe to one diſchargeth the whole 
Teſs againſt two. Is a. good Bar, that tf 


treten Cafes brow e at] „ , e 


be bring his Action againſt A. and A. pleide | 


Os * : By a 8 LN. 4 TY N. 16 tack 
wat Fed! +2 T4 +16 ehe, 40 | e 


pen; for though a "Treſpaſs be | joint and ſeveral : * 
0 this Purpoſe, tat he may ſũe either one * ; 


| 1 — | "IM 


= A 5 Kall. 
| Several 7 leas, and the "EEG 


paſs paints two the raking of 2 Cm 
L. from him. One juſtiſies becauſe 
the Plaintiff aſſaulted F. S. with them, and in 
Preſervation of the Peace, and for Saleguard of 
_ the Lifeof F. S. he took them from the laintiff, 
and fo juſtifies. The other pleads not Guilty, 

The Plaintif replied againſt him who juſtified 4 
ne, and this Iflue was found pro Def. 


. ſor tort demeſi 
and the fame Jury found the other Guilty, and al- 
e It vas moved in arteſt 

| of; uns That in regard the Action was 
againſt both the Defendants jointly, and 


| 55 — i found for ons, the other cannot 


guilty. Sed nen allecarur: For he is found 
5 and cannot take / ge of the Juſtif 
cation; for it ſhall be intended he took it at ano- 
ther time without Cauſe. But if the one Defen 
dant juſtifies by the Gift of the Goods, and found 
for him, although the other Defendant be found 
_ guilty, yet no Judgment ſhall be againſt him; for 
the other's Plea deſtroys the Plaintiff's Title, and 
news that he could have no Cauſe of mags and 
ſo it appears to the Court. Cro. Fac. p. 134 
Marler againſt Ayliff and Eylett. Hob. p. 54 
HAliter if the Plaintiff had here the Actions. 8 

If ——＋⏑c——/⸗ be ſued in one Action, 
Jury Chal i 1 NN. ary 

ry. thall a or or again 
Joint-Treſpaſſers there can be but one Satisfaction; 
and if- they be ſued in ſeveral Actions, though 
n. Chojee "of "the For Damage, 


* 


ce Lat ot Treſpaſs! 


yet when he hath taken one Satisfaction, he can 


| take no mere; and if he require two, an Audita 


uerela well lies. Hob. p. 66. Cock and Fenner. 
i od of HA odor IH OE 
Where a Man hath a perſonal Action againſt 
two Defendants, if they plead ſeverally and he be 
non · ſuited againſt the one before he hath Judgment 
apainſt the other, he ſhall be barred againſt both. 
For it works in the Nature of a Releaſe of the 
whole. But where there is but one Defendant, and 
he pleads to one Part in Iſſue, and to the other de- 
murs, the Plaintiff may be non · uit for one Point, 
and proceed for another. Hob. p. 1 80. Slowley and 
Eveleigb. 2 55 | 4 e rt 


Parker brought Action of Treſpaſs againſt L. N. 
and W. L. pleads Non Culp. — 1 ſſue. N. and 
M. juſtify ; whereto the Plaintiff replied, and 
thereupon a Demurrer joined; hanging the De- 

murrer the Iſſue was tried againſt L. and Dama- 
ges given and Judgment againſt him; and after 
judgment the Plaintiff entred a Nolle proſequi 
againſt N. and V. Per Cxr. if the Nalle proſequi 

had been before Judgment, it had diſchanged the 
whole Action; and ſo had it iſ Judgment had been 
apainſt them all, and then the Plaintiff had entred 
the Nolle praſequi againſt the two, as befoce; for 
Nonſuit, or Releaſe, or other Diſcharge: of one 


dichargeth the reſt. But becauſe the Action was 


at an end againſt L. and no judgment had againſt 
the other two, ſo as they are divided from L. and 
ve not ſubject to the Damage found againſt him. 
Per Car. he was not diſcharged: Hab. p. 10. Par- 
ler verſus Sir Fobn Lawrence, Nevill and M vod. 
If in perſonal Actions, as in Treſpaſs, one of 
tle Defendants pleads a Plea which goes to the 
whole, as a Releaſe (which extends to both) the 
other pleads a Plea in Bar, which extends only to 
himſelf, as Non culp. the Plea which goeth to the 
e 4 EDS. wWuhole 
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0 24 
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j 


to the whole ſhall be firſt tried; for if that be 
_ found it maketh an end of all, and the other De. 
- fendant ſhall take Advantage thereof; becauſe the 


 cialiter, Quer. replicas; ſe 


| _ e ad 


8 eee y Record. Co. Entry. 1 80. 


: Ji & qua, al, part de- . Jus pro 


Def. placitar gov porters clauſo prefen 


"We Low wo Crelptts?_ 4 
25 whole gan be firſt tried. Co. Lite. 123. wii Orr | 


one-pleads in excuſe of hinſſelf, and the other 2 
Plea which goes to the whole, that which poeth 


Diſcharge of one * oy beep, of both, Eo. Lit, 
* bn | 

Bay Ane, te per 7 reel, fin. | Co 
Entr, 660. f Co. 107. T4 


© Non 3 Nu, Foimenanc per. anter N 


aſs 1 A. B. c. & D. * Rye dla 
aan von culp. ad partem poſt novam aſſignationen, 
& ad alias ſeperale- — ſeperatim A rms, ſe 
peratim ad barras d. 
C. c facit 2 Replic. ad placitum D. A. rym 

git ad Replicat. B. facit 3 Rejunct ionen, C. 4 U 
— & D. 4 junromes ad Replication 
citum A. & facit 3 S 
B. & ad 13 i 


que 114701 ain Kue. FY traverſcl 


8b 46 falt e are | 350. 


s imparei 


j 8 4 
N ; 2 75 


ption pur an way, G quoad al. iy bf * 
1 waits _ Hl 1 
7 a E fol 

= * . des . hays 1 ! 0 
nee 7» 5 2755 5 ee = 2 
Ke, „„ 4 e e | us 
CAN 


8 

F } a * 1 
+ 5 5 , 1 * * 
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c A p. XXII. 7 7 CY 


BE 1 . x 


Lacht . $ "of 


/ the Auer de Injucia ſug propria, 
the Nature & it, aud where i, 
and where goa ith a 7 raverſe. 80 
HIS Plea 65 wiy pe Replicaffon, b ro be 
pleaded where the Defcadints Plea is Mat- 
er of Ereuſe, and not where he claims an inte- 
ſt; e e oy ms Battery, and in 
Scandal, levying of Hue and Cry. n Ps on 
20 Cale. 
They are Words of Art uſed in an Aion of 
Treſpaſs by way of Replication to the Defendant's 
Plea. As A. ſucs B. for a Treſpaſs. B. pleads that 
0 40 K nn of his 1 A. replies, 
ge did it de Injuria ua propria, a que . ane 
Xc. or (abſque boc that his Lat bee. him 
d & forma) arid here he traverſeth che Cauſe 
r Commandment of his Maſter. 
Where a Free hold Eſtate for. Years, or An 
ff Record” comes in ſtion, in luch caſe he 
ba pht to avoid the Title, Leaſe for Years and 
ater of Record, by Matter of as high a Nature, 
ch. 221, 273. 0 a Bailiff roſtifies To ifon- 
nent, for xha: a Capias was awarded to i heriff, 
bo made a Warrant to him: Here de 
10 propria is no Plea. It's all one Cave, and it 
eferreth to all the Plea in Bar, and {the Iſſue 
ould be full of Multiplicity, and Matter of Re- 
100 not to be put to the Trial of the Lay- 
| t in fuch Caſe he may reply de Tnjuris | 
'y bop und traverſe the Warrant: le e 
rave been a good Plea in a Court not of Record. 
pas . e e e e 
u 4 In 


tion not good. 1 Rolls Rep. p. 47; 


Land, or to any Common, or to Rent iſſuing ou 


| * de 2 ſua Propras, generally 


"ſt ſupra. 8 Rep. 67. Cregate's 


a 1555 hold in * ft uch Replication is na 


In Treſpaſs if the Defendant 2 4 draw 


i Abſque 55 ala was omitted, and the Replies 


When che Defendant in his own Righr, or 
Serrunt to another, claims any Intereſt in the hes 


of Land, or to any Way or Paſſage upon the Land, hou 
lly is 2 - 2 
ea. 2 Sanders 295. But where one c laims Þ 


| any Intereſt , but Plies by Command or Auth ipec 


rity derived 1 another, aliter, with a Trave . 

ne. Cro. Elia. 
359. In Trover of Trees, the Defendant plead; iſhþeci 
Queen A. was ſeized in Fee of the Manor of 0 


| Where thoſe Trees were growing, and granted her 


to the Defendant i in Tail, and 4 at . F. cut th 
laid Trees, and granted them to the. Plaintiff wil 
lo then, and 5 Defenda! 8 found: * conver 
The Plainci ff replies de Injuria [ua propufpad, 

12 not good. For the Defendant. W eh 
claiming an Intereſt in the Free-hold to himſ: 
A. Repleader.was awarded. 

"Where by the Plea of the Defendant, any Pom 


or Authority is mediarely or immediately deriu an 


az to view, Waſte, Cc. the 25 055090 no Int 
and ſhall not reply generally. de Injuria ſu ua nor 


or Years, and that the Pläintiff entred his Hou 
end would have thruſt him out of Poſſeſſion the 


fi om the Plaintiff himſelf, or is given by the Law 


reſt be claimed, the Plaintiff ought ta reply tathi 


8 Rep. 67, Crogate's Cale. 
To Aut 3 and Battery aha Defendant p 


mn he was poſſeſt of an Houſe in ſuch a Pail 


of, whereupon: he moljter manus impoſuit to p 
him out, and the harm, if any were done, was nd: 


Deen of his own e * de 5 in 


Dr 
+ Or | 
2. queſtian. . n d 


licy "The Defendant Juftibes, for thas the.Phinif 
bis Servant and neglected his Service, and he 
| derate. caſtigavit. The Plaintiff Pleads, q 
the . moderate caftigayit. Is ill upon Demurrer: 
our good after a Verdict, by the new Statute. It 
and, ular een jars N mai | 
** In "ſuv and Battery * Defcadane nes 4 ö 
the. ecial Plea and juſtifies. The Plaintiff: replies, 
vere e Injuris ſua propria. Verdict pro Der. The 
£/ eplication is not good, becauſe it anſwers not the 
rad; ecial Matter pleaded, nor takes any Traverſe b 
F. U n abſque tali cauſa, as it ought to do, and 7 
ed ere is no Iſſue joined, and conſequently can be no . 
r M cgment. Stiles Rep. 150. Fennings and Lee. 


Treſpaſs of Aﬀaale, Battery and Wounding 
painſt Lee and his Wife, for Aſſault and Battery 
hade by the Wife. The Feme pleads a ſpecial _ 
ſtifi-ation, that it was in defence of ber Hu- 
and, and fo juſfified the Aſſault and Battery, 
dans culp. to the Wounding. The Plaintiff re- 
lies, de Injuria ſus propria. The Jury find entire 
R for all, whereas there is not a perfect 
joined as to the Aſſault and Battery for want 
f a Traverſe. The Replication was not good, 
d fo the Verdict not good. It was an immate- 
al Iſſue, and a Repleader. Stiles Rep. 198, 210. 
In Battery, the Defendanr juſtifies by Proceſs 
d arreſt one V. and the Plaintiff would have 
d him, whereupon he did molliter manu im- 
ere. The Plaintiff replies, de Injuria [us pro- 
a, abſque hoc that the Defendant had Virtute * | 
ch a Warrant taken as that by which the De- 
ndant juſtified. Per Cur. The Juſtification is | 
lkcient, and better by the Admittance i in he 
| Replica- 


' The Law or 
ns than if the Ilge bod been fete 
— „ withou | 
"ſk 2 Keb. 293 399-5 d Morn gz. N 
a as i en Defence Thc won e 
ih | Attachment out of Chancery, and 8 
. 1 n 
P _ rfl bil, nd both Ba 
| rice. 7 r. the Concluſion bl: be mi 

el. N ec. Cro. Car. 1 64 Daa 


* 
5 
E 


Can. XXIV. 


2 hat Caſes the Defendant i in Rs 
1 ard the Plaintiff in his Replication, 


| ought to ſbew or make his * in TOS, 
aud in what not. 


HE Plaintiff need bor hes 5-2 be: 

tion. Treſpaſs quare Fenum ſuum e 

need not convey Himſelf a Title to _ 
iches , Ce. and if he do it's Surpluſage. If he 


terial. 2 Bulſtr. 2.88. Williamore verſus nt 
Cro. p. 123. Dent and Oliver. | 


elv. 9. 7 


N ow 


aſs he was poſſeſſed of a Cloſe called . for a 
ertain Tos; of Years adtunc & adbuc ventur. 
and ſhews not of what Leaſe, nor for what Time. 


the thing in Queſtion (which was default of In- 
cloſures) and it is but Conveyance to the Matter 
ſubſequent; for whether the Defendant be ſcifized 
A PB by Ticle or by Tort, the Poſſeſſion and hs 
on of che Land i ſufficient to juſliſy the 

ina his Beaſts into the Cloſe ——— he was 


and Ridge. 


The Defendant juſtifies by Virtus of a Leaſe 
and faith generally, That at the time of the Tre. 


Per Cur. he need not, for the Intereſt of the Cloſe 
is not in Queſtion, but is meerly collateral to 


In Treſpaſs the Deſendan TEE of In- 
Fw and chat the Pint f Ader 3 
oth 


4 


an Action of Treſpaſs, it being a * 5 


Jo make a Title, and not purſue it, its not ma- - 


Poſſeſſion to the Defendant is EL, fulliciens' Tie p 
tc Ph 8 be it by k Right or Wirong. 


go ewe ben eg 8 AL Tebv. p. 75. Falde : 


""M . Goth not ſhew by what Title, or in what for 1s" 
But the Diverſity is, where the Right of Incloſyglſ'®"* 
to charge the Inheritance is in Queſtion , aud! 
Where the Plea goes only in excuſe of a 'Treſpak, 
as in Curia claudenda, he ought to ſhew the Th: 
in the debet & ſolet ; for this js only in the Rip 


ſparing in ſetring down the Title of the Plaine 
Teſt he miſtake it, and fo be tricked. Telv. 5. 7 
| pleads, That he was poſſeſt of ſuch an Houſe i 
tred his Houſe and would have thruſt him out 
| &e. and „ though he doth not ſhew wh 
Conveyance to his Juſtification, and not the Sil 
© ſtance thereof, which is, that he offered to rhril 


| hath it is not material, Whether by Virtue of | 


' Defendant to the Plaintiff ſufficerh ; * 


Declaration is general upon a ſuppoſal, without 
any Title ſet forth in certain; but in Trover an 
all other Actions where the Plaintiff makes a Titi 
to the thing in demand, there the Defendant 


 * The Law of Treſpaſs; * 


and ſhall; bind the: Inberitancę for. ever : Bir in 


Treſpaſs it goes. only in Excuſe. And alſo .=, 
' Defendant is a Stranger to the Title of the Plane 
tiff, and may not by Preſumption know by wn Si 
Title he ought to repair; and (by Popham) tr. 


good Policy for the Deſendant in this Caſe to b 


% THR et ee 
To the Aflault and Battery the Defendan 


ſuch a Pariſh for Years, and that the Plaintiff ch 
Poſſeſſion, whereupon he molliter manut irppoſui 


made the Leaſe, nor when it was made, nor {i 
how many Years: For it is but Inducement ant 


him out of Poſſeſſion ; and whatſoever Title h 


Leaſe at will, or any other Title: For the Tit 
or Intereſt not coming in Queſtion, it need not h 
ſo certain as where it is pleaded by way of Title l 
make a Claim in the Defendant. Cro. Car. 13% 

SheoiHland*Fvery, 0 EIN 
In Treſpaſs,” Colour of Poſſeſſion given bel 
becavſe the 


:» $4 


* oug 0 


. 


Che Law of Treſpaſs. = 

att to make a better Title to himſelf, and to 

＋ { verſe the Title of the Plainriff, or to confeſs | 
k, ad avoid it. Tele. p. 174. Prieſtly verſus White. 
«Wl 1f Servant juſtify by a Leaſe, heought to ſhew 
1 as well as his Maſter, | As Treſpaſs for entring 
Eo his Cloſe. The Defendant pleads, That R. L. 

. Parſon: of K. within which Pariſh this Cloſe 


, dared, Ge. Lert the Tithes of the fald Cloſe 
hl Sir K. O. for three Years, whereon he as his 
ant entred the faid Cloſe to fee what Tithes 
obere due, Cc. III Plea, becauſe he juſtifies. by 
ue of a Leaſe for Years of Tithes, and ſhe ws 

ec the Deed of the Leaſe: and although he juſti- 
bor as a Servant, yet coming in by Title and 
a Privicy, he ought to ſhew it al Well as his Ma- 
ei; and he cannot'plead the Entry into another 
ral ln“ Soil, without making good Title thereugto, 


hich ought to be by ſhewing the Leaſe. C 


10 o, Sir H, Roll verſus Boulting. 
„ Treſpaſs for breaking his Cloſe, &. and ſor 


„ and that he by Writing under his Hand and 


70. '6C. "RIES. : 


| (tle ſhews, that this was Copy. hold, Parcel, ec. 
which C. was Lord, and the Lord granted this 

oP the Plaintiff and his Heirs. . The Defendant 

dnl d- that long time before, one Pole and Ar-. 
e bis Wife were Lord of the Manor in Right 
de Wife for Life, remainder to S. in Jail, 
T ho made a Leaſe to the Defendant. Its an ill 

© i"; for he ought to have ſhewed how this Eſtate 
«1c oP "© to Pole and his Wife, and the Commencement 


it, 3 Bulſty. p. 282. Sandford's Cale. 


S 
* 


io che Timber. Demurrer; for he hath made 
Ty anſwer to the two Loads of Timber; for the FE 
Ti claration faich not the Timber was Po 
dane" the Land, nor Had the Defendant * 


— 


Treſpaſs againſt D. for breaking his Cloſe, and 
king away two Loads of Timber, The Defen - 
nt makes Title to the Cloſe; &c. and that he 


. ime takin E 0 1 % 
making of Title to the Land is ſufficient: where * 
the Declaration is for Corn or Timber annexed to MW fer. 

* the Land: But this Plea is no Anſwer to the Tim: jet 
ber, unleſs it appeared that the Timber was grow · I Rep. 
1 ing upon the Land; and fo all is diſcontinued, u WM mad 
in Har la tenden Caſe. Quere if he ought to have Ml Poir 

« demurred. ſpecially for this Cauſe. 1 R Repos, mou 
Denſe and Denſe. whi 
The Defendant pleads, That one 2 was ſeized il I 

of the faid Mcſſuage wherein the Treſpaſs was ſup- Ml verſ 
poſed to be done, and being fo ſeized (ſuch a Day N othe 
and Year) did demiſe it to the Defendant for two Ml Plai 
Years from ſuch a Feaſt then laſt paſt, by Vinus WW whe 
of which he entred and was poſſeſt untill the Plain- Ml the! 
riff claiming by Colour of a Deed made of the ſaid fad 

I. where nothing paſſed by the Deed, upon which Ml vert 
the Defendant entred, &:c. The Ploinalf- replies WI Def 
by Proteſtation, That the ſaid . was not ſeized Min th 

| as the Defendant hath. plledged, pro placito, he i be 
faith that the ſaid V. did not lett it to the Deſen. canr 
dant, as the Defendant hath alledged ; upon which I tim! 
Iſſue it was found for the Plaintiff. 1 was moved. frrſt 

in arreſt of Judgment, becauſe the Plaintiff. bath I beca 
not made any Title by his Replication. Per Cur, bort 

he need not 3 Title in this Caſe; but i ir ſvfi- cord 
ceth to traverſe the Bar without; making a Title; ¶ pear 
for here it is e by the 3 mair 
that / did demiſe it to the Plaintiff, and that this MW fore 
is a Leaſe at Will, at the leaſt nor defeated by his, WI Calc 
own ſhewing , . 155 by the Leaſe made to the De be 
fendant; cus being traverſed and faund againſt tbe {WPoff 
Defendant, the Plaintiff by the | +; 248, 6h brea 


of the Defendant himſelf, hath a good Title againſt . 
him to enter into the Lands and the Defendant by. and 
bis Re- entry is become a Treſpaſſer to the Plaintiif, Wcize 
as in 2 Ed. 4. The Defendant 3 in Treſpaſs pleade the | 
That he lete The e to the wh lor another the 


ane 
he Mar's Life, and- that ce 


Ru que vie wands a 

e (da which he cntred ; and aged that it ft r 

to { the Plaintiff to maintain thar cef uy Og 

m · 1 livin without makin g any other itle, Pop. | 

9 uſtice Fenner ts Fiſher. The Leaſe 

— by to the nt, is the material 

ve point of the Bar, wine deſtroyed the Title Para, 

6. WM mount acknowledged to the Plaintiff by the Colour, . 

wich is good without, another Title made. 

d In T in fone Cues the Pic may ar 

p. Ml verſe the Bar, or part of it, without any 

ay other Title than that which is — to Ay 

vo WY Plaintiff by the Dar 3 but this always ought 

us Wl where a Title is aCknowledged to t Plato 7 

n. de Bar, and by another means deſtroyed; by the 

id {aid Bar; for there it ſufficeth the Plaintiff to tra- 

h ore that part of the Bar which gorth to 1 

ies WY Destruction of the Title of the Plaintiff 

> {Win the Bar, without making any other Title ; but 

be i be will traverſe any other part of the Bar, he 

n- cannot do 1 it without making an gaſp” Title to 

ich WM timlelf in his Replication, here the Bar the. 

ed. but Poſſeſſion appeareth to be in the Defends 

ab becauſe that alhough the Traverſe. there be fo 

vr, bor the Plaintiff ; yet notwithſtanding by the 1 

fi- ¶ cord in ſuch a 2 the firſt Poſſeſſion will yet ap- 

le; ber to be in the Defendant, which, ſufficeth to 

nt, I maintain his Regreis upon the Plaintiff; and 17 8 

n fore the Court hath no Matter before t 

ba, Caſe to adjudge for the Plaintiff, unleſs i. 2 2 

De vhere the Plainciff ſhews a ſpecial Title under the 

rhe küren 1 ue 5 885 [an In Han paſs. ol 

cot: breaking his Cloſe, the ant [ 

lt, J. G. was ſeized of it in his Demeſnae as of Fee, 

by. and enſeoffed 21 R. by Virws, of which he Y: 
(ezed accordingly, and 5 g ſeized enfe 

he Detech al, by ich he PRs 

the Plaintiff chiming by Colour of a 

WI coffinent 


a n 8 . * I 4 * 4 n 1 
1 1 7 * 
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* 


Feoffment made by the aid F. G. Tong before th 
| he enfeolfed F. R (where nothing paſſed by the 
ſaid Feoffment) entred, upon which the'Defendart 
did re-enter. Here the Plaintiff may well traverſ 
the Feoffment ſuppoſed to be made by the fai 
J. G. to F. X. without making Title, becauſe 
that this Feoffment only deſtroys the Eſtate at Wil 
* made by the ſaid J. G. to the Plaintiff, which be 
ing deſtroyed, he cannot enter upon the Deſen 
dant, albeit the Defendant cometh to the Land by 
Diffeiſin, 'and not by the Feoffment of the fa 
FJ. K. for the firſt Poſſeſſion of the Defendant is 
"good Title in Treſpaſs againſt the Plaintiff, if be 
cannot maintain or ſhew a Title Paramount. By 
the Feoffment of the faid 7. G. being traverſed an 
found for the Plaintiff, he hath by the Acknoy- 
ledgment of the Defendant himſelf, a good Tit 
againſt him, by reaſon of the firſt Eſtate at Wi 
acknowledged by the Defendant'to be to the Play 
tiff, and now not defeated. But in the fame Caſey 
cannot traverſe the Feoffment ſuppoſed to be mat 
by the ſaid J. R. to the Defendant, without 1 
pecial Title made to himſelf; For albeit 7.1 
- did not enfeof the Defendant, but that the Dees 
dant diſſeiſed him, or that he cometh to the Lai 
by another means; yet he hath a good Title 
inſt the Plaintiff by his firſt Poſſeſſion, nor 
yed by any Title Paramount, by any matte 
which appeareth by the Record, upon which th 
Court is to judge. So note a Diverſity where i 
pcs in Treſpaſs the firſt Poſſeſſion is ackno 
ged in the Plaintiff by the Bar, and where” © 
appeareth by the Pleading to be in the Defendani” 
and where and by e the firſt Polleth 
acknowledged in the Plaintiff by the Bar, is avoi 
ed by the fame Bar, Pop. Rep. p. 1, 2. Jul 


* 


Treſp 


* 


cd Treſpaſs for entring his Cloſe and ſpoiling his 
he (I Graſs with Cattle. The Defendant pleads, quod _. 
Jad bene & verum eſt that the Free. hold was in Sir 7. 
es, I. and he is Servant, and by his Commandment 

eplies, quod hene &. verum et that the Free · hold 

vas in Sir J. T. but faith, That long time before 

he time in which, &c. Sir F. T. lett the Cloſe to 

he Plaintiff at Will, by which he entred and was 
oſſeſt untill the Defendant made the Treſpaſs; 


2 que hoc. that the Defendant by the Command- N 
tient of Sir F. Z. entred, ch. On Demurrer, ad. 
iel dged pro Def. for the Bar is good, and not ayoic 


du tbe Replication; for in his Replication (being 
da 27 of Title) he doth not entitle himſelf to + 
noy / good Leaſe at Will; for he doth not alledge 7 

Ty Fa any Seiſin in Sir F. T. or any Poſſeſſion | 
WI bim, out of which the Leaſe at Will may be 
Plain rived. 7e/v. p. 147. Witham and Barker. | 
ae Treſpaſs of Battery ſuch a Day. The Defen- 


t pleads, That he tempore quo, &c. was ſeized 
ſuch a Rectory in the Place where the Battery is 
poſed, in Fee, and that tempore quo, there were 
rn ſevered from the nine Parts at the Place 
refaid, and the Defendant came to take the Corn, 
I the Defendant, in Defence of his Goods, &. 
od to defend it, and the ill which the Plaintiff 
was de ſor tort, &c. Plaintiff replies, delnj uria 
propria abſque tali cauſa. The Deſendant de- 
s, and adjudged pro Quer. For ſuch general 
lication is good, and the, Plaintiff need not to 
wer the Title of the Defendant; becauſe the 
intiff by his Action claims nothing in the Soil 
orn, but only Damages for the Battery, which 
eerly collateral to the Title. But where the 
atiff makes Title by his Declaration to a thing, 
the Defendant will plead another ching in de- 
ion of this, or of the Cauſe of the Plaintiffs 
„„ Soy X Action, 


30s Tbe LawofCrelpals. | * 
55 Action, there he oughr to reply ſpecially, wy 
- . ſhall not ſay ab/que'tali cauſa, as 14 H. 4 


Treſpaſs for taking away his Servant. The B. 
fendant ſhews, That the Father of him whom th 
Plaintiff ſuppoſed to be his Servant, held of hy 

in Chivalry and died ſeized, his Heir (i. e. t 
- ſuppoſed Servant) being within Age, and he ſer 
him as his er! * * The Pla 

tiff replies de injuria ſua propria, tali cauli 
The Replication 1 l ner 
ſwering to the Seigniory (viz.) de injuria ſuc} 
| on abſque hoc that the Father of him the ſuppoſi 
gervant, held of him in Chivalry ; and the reid 
Was, becauſe. the Plaintiff by his Action male 
Title to the Servant. 16 Ed. 4. 4. Ter. 
157. 8. Taylor and Markbam. Cro. Fac. 21 
me me Caſe. . 43 | 3 3 
The Defendant juſtifies as Servant to K. Chan 
the Second, to whom the Lands deſcended fra 
H. 8. The Plaintiff replies and confeſſeth then 
H. 8. but faith that H. 8. granted to the Plaintif 
Anceſtor, but doth not traverſe abſque boe that] 

' Charles II. died ſeized, which, per Cur. he ou 
to do; for he hath not anſwered the whole Title 
the King. The Defendant rejoins, That J. ü 
Anceſtor granted to F. S. and fo conveys und 
him to the Defendant. Per Cur. This is a cla 
Departure; yet the Plaintiff could not have Ju 
ment. 1 Keb. 920. Thacker and Mock. 
In Treſpaſs the Defendant juſtifies by Con 
ance under the Truſtees of the Plaintiff made! 

his Father modo Def. from whom it diſcended! 
him, and doth not fay as Son and Heir. PerC 
It*s amendable 5 but generally it's ill withd 

| ſhewing how, and this is Subſtance and part df! 
Title, and naught on general Demurrer. 2 U 
110, Duke of Newcafle againſt Fright. 


* 


— 2 Ce Lam of Trefpaſs* 
The Defendant pleads Not Guilty to all but 


Sad Cloſe of A. till B. re-enter. And, per 


pose there, or the Party may have the Corn by the 


geilo rant of the Evecutors of 1 Vide thisCaſe | 


male ported by 2 Sanders 40 
n Action for ſtopping a Way or Water-Courſs 


gemi being againſt a Tort- Feaſor no Title is neceſla- 
nf. In Actions for Diſtorbance of Toll in a Fair 
vat Mere needs no Title by Patent or Preſcription. 


int the Tort. Feaſor, but againſt the Owner 
"ile WY che Soil a Title muſt be _ 3 Keb. JO. 
T. ü Fur and 2 e 


1 ; 


0g 

- 21Wcowing down the Fences, and as to thoſe he faith, 1 5 
1 he was poſſeſt of certain Corn growing 
m u g by what Title, and being inclo- 

f i 0 i Defendant broke down the - Fences, and 
? red to come to it. The Plaintiff demurs ſpe- ' 


ly, becauſe the Corn growing differs npt from _ 
4 ie for if A. ſow the Land of B. its the 


t u. Title muſt be ſhewed. 3 Keb. 6 r. Peale add : 
ridges: For it might be the Leſſee s Corn grow 


d of Eights, the Plaintiff need not make Title; 


q 1 : * 3 ; ? , 
— , 8 
* £ 
| » WE; * 3 ; % 
380 : 8 
* - . 


e Cauſe hereof being the Damages only, and the 
bail is collateral. So of Action for Diſturbancde 
fta Common. 3 Reb. 820. Sanders and Williams. + 
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IT pgs, 0. . - Poeng 
Venue, or from what Place the Vein 


IF a Treſpaſs is alledged in D. and nul tiel Ai 
| is pleaded, the Jury ſhall come de corpore ( owi 
"OE mitatas; but if it be alledged in S. & P. and ere, 
iiel de Vill. de D. is pleaded, the Jury ſhall be Me u 
Võicineto de S. for that is the more certain. Md t 
V NE Van 18 ng 
„„ The Plaintiff declares, That he is and hat 
; 7 been for twenty Years paſt an Inhabitant in L ue 
Parochia B. and the Inhabirants of L. preſcribei ¶ lace 
bavye a Common Way, &-c* to go and ride hic 
I. to the Pariſh-Church of B. pred. on L n. 
Days and Feſtivals, &c. and ſhews the W 
through divers Cloſes in L. and Gomerſal, Th 
ſhews a Diſturbance by the Defendant in mii riſl 
a Ditch in one of the Cloſes in Gomer/all, d o 
Defendant pleads Non culp. and found pro end 
The Vexire fac. was quaſht per Cur, becauſe i f 
de Gemerſall only, and a new one awarded e M 
Gomerſall & B. Hutton Rep. 27. b. Reyne u Rol 

N %%%ĩðͤ » oo 3 5 
The Plaintiff counts, he was ſeized of an Hun 
and twenty Acres in T. and that he and all Hunt 
Whoſe Eſtate he hath, have had a Common Th 
C17 | _ ſeven Acres in T. and have had a Way lead 
through the ſaid ſeven Acres and from thence fene 
one Common Way leading to B. and from B. Mads 
Br. and that the Defendant had plowed thoſe ſe 
Acres. On Non culp. pleaded, the Venire was to 
Z. only, and Fer Car. the Trial is good; for Mes 
cup. is properly a Denial of Treſpaſs and vil Pr 


dance, and though he ought to prove Title to the 
5 yet 1 if he e Title to the 
y by and through the ſeven Acres upon Evi. 
ſence; and it is not neceſſary the Venire ſhould be e 
om all the Towns through which he claims his 

ay ; yet if the Preſcription had been traverſed, * FE. 

hen he ought to prove all the Way, and the; 
[ryal ſhall be from every Town. | Hutton p. 3 9. / 

larke and Word. Hob. p. 305. meſme Caſe. The 5 
owing that part of the way in 7. is a Treſpa s 
here, though it went no further; ſo as the reſt op | 
je way is indeed but Inducement to the Action 
od the Way might have been only laid to and 5 9 2 
om the Houſe and that piece of Common, both 

T. Vide 2 Rolls Rep. p. 122. Lowe's Caſe. In 
ſſue on Preſcription it need not be from all the 
laces. Vide ſupra in Chymin, The Places from 
hich and to which ſhall have ſufficient Conùſance. 
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Lol almer"s Rep. 35. More, Sir G. Henage and 
„The Place of the Treſpaſs is alledged in the 
m: riſh of- H. and the Venue is de H. generally, 


d good. A Pariſh, Village or Town ſhall be | 
tended all one. 1 Rolls Rep. 27. Spencers Caſe, © 13 


e one claim a Common in Dale appendant to 5 
de Manor of Sale, the Venue ſhall be from both. „ 
ver ul Rolls Rep. 122 Oh I es: | 


If a Battery be laid in D. in Com. N. with a 
minuando in Midd. Venire ſhall be of both 
dunties. More, Michel and Long?s Caſe. 1 
The Plaintiff declares of taking Corn ſevered 

dm 9 Parts at E. in Cow. 1. As to part, the 
ſendant pleads Non culp. as to the reſidue, ge 
ads a Deviſe of the Parſonage, c. from T: I. 


fc (eli the Defendant at N. in the fame County, and. 
74s to enable the Deviſe of the Tithes in E. al- 


iges E. to be an Hamlet of , and on non d. Þ ; 
«ity being in Iſſue the Venue was from . | | 
i og. only 


* 


{> as 
J oe AE Ie ͤ ⁰˖ʃW eee TR EN na RT I ES. 


Ehe Law ot Creſpats., 
only. Per Cur. the Venue is miſawarded; fi te 
When the Plaintiff declares of a Treſpaſs in E. Ne 
this by general Intendment is preſumed to be V 
© Village, from which the Matter in Iſſue ought io Par. 
be tryed: and though the Defendant bad alledgei 
E. to be a Hamlet, yet this was only to enable 
the Deviſe, and not to extend to the Iſſue befor W#® 
Non Culp. as to part; for in this Iſſue the Parti 
+ both agree that E. is a Village, and this is a per ber 
Ry fect Iſſue in it ſelf: But if the Defendant haf 
Vp pleaded the Deviſe to all the Treſpaſs, there the if 1 
Venue had been good. Ni. p. 77. Lapworib aufe. 
Treſpaſs againſt two Defendants for entring Hen 
5 Cloſe ( againſt S. and D.) D. had Judgu q'4 
- againſt, him on Nibil dicit. S. pleads Non Cul 
upon which is awarded a Ven. Fac. between all ih 
Parties tam ad triamdum exitum quam ad inquimi p 
de dampns, and ſo was the Habeas Corpm ul cal 
 Diftringas ; but the Plaintiffs (D. being dead) tber 
their Record of Niſi priu againſt S. only, and“ 
is found guilty. The Venire was vitious; f 
there was no Iflue to be tried between the Plain 
and D. the Writ ought to have mentioned onji'® 
the Iſſue between the Plaintiff and S. and to hy 
a Writ of Enquiry between the Plaintiff and! 
according to the award of the Roll, which i M. 
Ground of the Scire Fac. Yelv. p. 109. Lat ® 
and Sands againſt Scullard and Danby. 
© * Treſpaſs for breaking his Cloſe called G. 
_ Woodthirp in Com. D. The Deferidant pleads, TW...” 
| Cloſe is known as well by the Name of D. 2 
the Name of G. and time out of mind had bt K 
Parcel of the Manor of Wingerworth. The P £ 
Tiff maintains his Declaration, and traverſeth ti 
the Place where, c. is not Parcel of the Mani 

_  - and the Venire was awarded put of Woodthory on 
It's a Mis: trial; it ought to have been as well f 


— 


, 4 : 4 . | 
8080 


„ 


SED 


the Manor of Woodthorp : | For though the Parties 


3 xe agreed, that the Place where, e. lies in 
de; Voltborp, yer this being ſuppoſed in Fact to be 
iro Parcel of the Manor of Wingerworth, the Vine of 
doed the Manor by Intendment ſhall have better Conu - 


Gnce of this than the Village of Modi borp only. 
lv. p. 182. Kniveton and Rel. 
here ought to be niſi cauſa oftenſs fuit in comre: - 
um by ſuch a Day, and none being, the Plain- 
if may come before Plea entred, and ſuggeſt that 
e will give no Evidence, but where the Action 
$ laid; and ſo hinder the changing it. But Ser- 
cant D. praying it after Plea enter d upon the 
oll — too late, per Cur. 1 Keb. 859. Ferrers 
ind „ i Cp N 5 . 12 . £ 
Feeſpak for Faux Impriſonment, ſuppoſing the 
mpriſonment-apud . The Defendant juſtifies by 
eaſon of a Warrant upon a Capias directed to the 
Sheriff of Suff.. made at Bury, and upon ſoh tore 
emeſne, a Venue was from W. only. The Trial 
yas ill; it ought to have been from Bury and V. 


.. Fac. de novo was awarded. Cro. Fac. 95. 
, oe ii ore Rs 2% 
un Faux Impriſonment in Suffolk. The Defendant 


uſtifies, That a Commiſſion of Rebellion iſſued 
put of the Chancery in Middleſex againſt the 
laintiff, directed to B. and the Defendant as his 
der vant and by his Command, arreſted the Plaintiff, 
5c. the Iſſue was joined de {on tort demeſne, and 

was tried in Suffolk; and it's Error, becanſe this 
flue ought as well to have been tried by a Jury of 


be Cauſe (vix.) the awarding tbe Commiſſion is 
dere in Iſſue, for the Root of the Juſtification 
riſeth from thence, and without that the Com- 
nand is of no value. But the moſt apt Iſſue had 

. 44 
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On Rule to change the Venue from L., to i, 


lidleſex as of Suffolk ; for one principal part of 


| JO: G4 


* - 


at Iſſue on one of them, but not for the other 


ad) 


5 mages aſſeſſed for them, it may not be amendel 


ow: Ware, vide infre. 


ber to capitis © Record or the — 


þ 
and not both W e Cro. Die.” 844. Downing 

ward.” Jure 

Treſpaſs of Battery. One af the Defendan ? 

pleads Not guilty, the other juſtified; the Iſſ Ml ofo 

| againſt him was de ſom tort demeſue, and thouph I are 

but one Venire to try theſe two Iſſues, yet it% good 16 

enough, and it's uſual. Cro. Elix 7. 866. Con. « V 

| verſus Carew,and D for 

Battery in ehe ju ratified by Proceſ in WI tric 

Dorſerſbire, and tried in Somerſetſhire.. Quare i 46 

this be within the Words of 16 and 17 Car, 2.6 : 
8. there being three Judgments in the Point. 277 
and Winter, Croft and Bayes, Wiſe and Adder: 
But the Court declared they were not ſatisfied with 
theſe Judgments. 3 Keb. G12, 552. Maſterr 

Wood, © 

In Treſpaſs quare clauſum fregit, the Van 

Fac. was awarded in placito tranſgreſſions 4 pe 


coſum, and the Iſſue Roll was in placito tran rr. 
fimu tantum; and it was agreed it ſhould-be 
amended ; for the Iſſue-Roll is the Warrant of 
- the Clerk. Litt. Rep. 54- 

Action of Battery is brought againſt two, 
ang one dies before Trial, and it is entred upa 
the Roll: But the Venire fac. is awarded again 
both, and Verdict found againſt both, and Ds 


For it is not the Act of the Court, bnt of the 
Jury; ſo that no Damages may be levercd. { 


"Rep. J 
Treſpaſs for entring into an Houſe and into 


Cloſe. Upon Non culp. pleaded, the Parties wet 


and Vernict pre Auer. Judgment ſhall be give 
for that which is found. 2 Bulſtr. 288. Wann h 


Adi 


| * 
— 


1 


Ce 1 un of Treſpal 


4 


herdid Fudgment ſhall not be ftayed nor reverſed 


for that there 1 no right Venue, if the Cauſe be 
tried by a 71 of the County or Place where the 


Attion i laid 


” 
j 


Action of Treſpaſs for breaking his Cloſe in 
two Villages in two Hundreds; there ought to be 
jurors from every Hundred. Bendl. p. 26. 
Theſe Caſes T have cited to ſhew the ExaQneſs 
ofour Common Law in point of Trials; but theß 
are moſt of them now over ruled by the Statute of 
16 and 17 Car. 2. c. 8. which enacts, That after 
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ü ca A p. xNI. 
i . Tie, ver dil . 


HE Defendant -aſtifice, That 4 Place; is 
held of the Earl of N. as of his Manor of 
W. by Homage, &c. The Jury found that it was 
held of the — of N. as of his Manor of P. and 


good. For there is a Diverſity between Replevin 
and Treſpaſs ; ; in Replevin, becauſe the Plainif 
is to have a Return, it behoves the Avowant to 
make a good Title in omnibus; otherwiſe in Treſ- 


paſs, which is only in excliſe, | Bebo. p. 148. 


Goodman verſus Ayling. 


The Plaintiff declares of a Treſpaſs i in an Acre 
of Land in D. and abutts it Eaff, Veſt, North 


and South, Upon Non culp 2 tbe Jury 
find the Defen un Cu Cul 


$2 dimidio acre infra- 
ſcript. Per Cur. The Plaintiff ſhall have Judy. 
ment. Had the Jury found the Treſpaſs in a Foo 


ol this Acre it had been good; and their finding 


the Treſpaſs in the Moiety of the Acre . 
it ſufficeth in this Action, where Damages are 
only recovered : Had it been in Ejectment it had 


been ill; for it is not certain in what the 


Plaintiff ſhall have his Hab. Fac. Poſſeſſion”. Telv. 
p. 114. Winckworth verſus Man. Cro. Fac. p. 183. 
meſme Caſe. Though the Treſpaſs was Na in 


the Moiety, yet it may well be alledged to be 
done in the whole Acre. 


Trelpaſs for entring into his bt and into hi 
Cloſe ; and one only was put in Iſſue, and Verdict 


for the Plaintiff. The Plaintiff ſhall: have Judg- 


nn. 2 _ 288. Matti's Caſe. 
Treſpak 
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| Treſpaſs of Aſſault and Battery 1 Aus. 13 Co. 15 5 
1. The Defendant juſtifies 1 75 ſon Auk | 
e 


demeſne, 
and Iſſue thereon, The Defendant gives in Evi- 


dence Affaule and Battery by the Plainciff, 2 h 


13 Car. before, and that it was in his own De- 
fence, and brings divers Witneſſes to prove it. 
The Plaintiff ſhews, That the Battery which he - 
intended was. 9 Fuly, 13 Cars and. produced di- 
vers Witneſſes to prove that. Per. Cur. It's good 


Evidence for the P laintiff; and the Plaintiff need . 


not make a ſpecial Replication, and ſhew that 
ſpecial Matter; and if another Day had been 
ewn in the Replication, it thould have been a 
Departure. Cro Car. 514. Thornton and Lifter: 
It ſufficeth to ſhew in Evidence to be done at ano 
ther oy ſans ſon Aſſault, for the Day is not 
material, 3 F 


. 


What Evidence maintains the Iſſue. 


| Treſpaks for breaking his Houſe in ſuch a Ward 


and Pariſh in London. Upon Nor Guilty pleaded, 
the Jury found the Treſpaſs, and that the Houſe _ 
was in the Pariſh but not in the Ward, and i was 
held that this Verdict was for the Plaintiff : For 
the finding it was not in the Ward, was ſuperflu- 


ous, it being admitted by the Parties, and the Jury 


had not to meddle with it. Cro. Eliz. p..28 3. Haſ- 
ſal and Tunen, | 


In Treſpaſs of his Cloſe broken, if the Deſen- 


dant faith that the Place where the Treſpaſs is ſup- 


poſed to be made is fix Acres of Land in D. which 
are his Free- hold, and the Plaintiff faich- that it is 
his Free-hold, and not the Free-hold of the Defen- 


dant. If the Defendantghad fix Acres in D. and the 


Plaintiff other ſix Acres, the Defendant may not 
give in-Evidence that he made the Treſpaſs upon 
his own Land. Dicr fo. 23. Pl. 147. 

or Sls VVV 


* 


* 
> 2 


Recovery againſt t 


cel containing 18 yards, and other 20 yards, & Ml + 


Ce Law of Treſpaſs; 
* "Treſpaſs for entring into his. Houſe and Gar. 
den: And the Plaintiff gives in Evidence to prove Ml «© 


17 5 Diſſe TY Deſc rand Entry, Ce. The De- a0 


fendant ſhews to pr ve his Entry congeable, 2 7 
Plaintiff in a Writ of Intry- 
fion ; and it was of an 100 Acres of Land, 20 h 


Acres of Meadow, and ſaith nothing of the Mel. N 


ſuage or Garden. JL 


The Plaintiff declares of the taking of a per. b 


| duarum aliarum parcellarum ; and the Jury finds Ml & 


as to 5 parcels of Cloth guilty, This Judgment Ml « 


was reverſt, for if®ſhall not be intended, that one it 


of the firſt Peices containing ſeveral yards, con- o 


_ tained 5 parcels ; and the Plaintiff declares of 4, 


| parcels only, 2 Rolls. Rep. p. 415. King und 


the Mare, and for the reſidue they found for the 


— 


Verdict is wholly imperfect; they have found the 
Wife Guilty of beating the Mare, and have given 


 abſque tali cauſa, and the Jury found Not Guilty 
generally: The Verdict found the Iſſue argu: 


not good, Stiles Rep. 167. Hobs and Blan- 


Baron joyns only for conformity; and its not like 


Helin. 


The Iſſue joyned was de injuris ſua propria 
mentatively only and not directly; therefore in 
char 0 5 „„ 
Treſpaſs againſt Baron and Feme, and delare 
that they beat a Mare of the Plaintiffs, ec. on 
Not Guilty, The Jury find, that the Wife beat 


Defendant, Per Cur. Nil.cap. per billam, for the 


no Verdict as to this touching the Husband, ei 
ther by way of acquittal or condemnation. Bat. A 
tery againſt Baron and Feme, ſuppoſing that they ll as 
both beat the Plaintiff, and on non Cul. they Wl an 
find the Wife only Guilty of the Battery; this Wl nc 
Verdict is againſt the Plaintiff, for now it appears . 
that the Action of the Plaintiff is Faux, and the R 


to 


to a Battery charged on F. D. and J. S. for there 
7e one of them may be found Guilty, and the other 
e· acquitted as being ſeveral' Treſpaſſors in Law, 
%. p. 106. Drury and De. 
u- Treſpaſs for entring of his Houſe and taking 
0 his Goods, The Defendant pleads quoad hi Goa Wo 
ef. Not Guilty, qu the Entry, that the Plaintiff's 

Daughter licenſed him, Cc. and that the entred 
r- by that Licenſe. The Plaintiff fairh Non intra- 
& vi per Licentiam ſuam; he ought to have traver- 
ds 


+ 
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ſd the Licenſe, and not the Entry by the Licenſe, + 


ent or the Licenſe by it ſelf and not both together; 

ne. its a negative pregnant. Q. if aided by the Statute 

on- Wl of Feofails, Cro. Fac. 87. Myn and Cole, 
4 Treſpaſs quare - clauſum frgiſ averiis depaſcen- 


d, (viz.) equis bobus waccis preis & bidenmtibus. 


ria aliquibus aueriis preterquam cum duobus ſpadoni- 
ity & tribus vaccis Not Guilty, and for 44 he 
gu- Wl juſtifies for Common; for the firſt Iſſue the Ver- 
in dict found the Defendant Guilty cum aliquibus 
lan- averiis as the Plaintiff counts 3 as to the ſecond 


Ifue they found pro Quer. Per Cur. The Ver- 
dit is well enough, finding that he is Guilty 


on cum aliquibus averiis praterquam, and is as ge- 
ben N neral as the Count; and it is not material for 
the what number or kind of Cattle, Co. 2. 662. 
the Rifon un ritt WG gg 
| the Treſpaſs of Aſſault, Battery and Wounding. 
iven The Defendant'quoad the Wounding pleads Not 

» er. Guilty, quoad reſiduum juſtifies by Warrant to 
Bat - Arreſt ;. the Iſſue was de ſon tors Demeſne, and 
they as to that the Jury found that he Aſſaulted, Beat 
they and Wounded him de ſor: tore Demeſne, and finds 
the not any thing upon the Iſſue Not Guilty by it 
pears Wi ſelf; yer adjudged to be good, Crok; Fac. B54. 
| of f A YG © 3 
t like e 


EE. 


The Defendants pleads, quoed any Treſpaſs" cum * 


STA ER en, 


fendant had diſtrained his Horſe, and travelled, 


cannot have Judgment. 3 Leon. p. 91. 


Pas, If he might Bl 
nn one, and he as his Servant, and by his com- 
mand entred. And by Coke it might, and ſo ad- 


inſtant that the Defendant entreth the right isin 


Tireſpaſs 


mand, and the Iſſue was, if it were her Free · hold 
Plaintiff for two parts, and the Free. hold of the 


thoꝰ the Iſſue is found againſt the Defendant, (viz.) 
that all was not the Free-hold of FJ. B. yet it ap- 


not have Judgment though this Tenancy in Com- 


If in Treſpaſs the Defendant juſtifies by reaſrn 


of Common in 6 Acres of Land, upon which the Wl z; 
Parties are at Iſſue; and the Defendant in Evi. 


dence ſhews he bath Common in 40 Acres where. 
of the ſaid 6 Acres are parcel, the ſame doth 


againſt him, 1 Leon. p.. Kimpton and Balla 
mies Caſe, ' _ i 1 


In Treſpaſs the Plaintiff declared, that the De 


ding upon him; and the Jury find the Defendant 
did diſtrain the Horſe and kill him, the Plaintiff 


Upon Not Guilty in 'Treſpals. The Queſtion 
e in Evidence, that at the 
the Freehold was to ſuch 


time of the Treſpa 


judged in Trevillian's Caſe, for it he by whole 
commandment he entreth hath right, at the fame 


the other, by reaſon whereof he is Not Guilty u 
to the Plaintiff, and Judgment accordingly, 1 Leon 
p. 301. Deerſly and Nevill. | 

; for entring into his Houſe and Land. 
The Defendant pleads, it was the Free- hold of J. 
B. and he entred as her Servant, and by her com. 


or not: The Jury find it was the Free- hold of the 


ſaid F. B. for the third part. Per Cur. The Plain. 
tiff cannot have Judgment on this Verdict; for 


pearing a Tenancy in Common, ſo that the Plain- 
tiff cannot maintain this Action; Judgment ſhall 
be given for the Defendant. The Plaintiff could 


Mon 


8 Is: ad Wh 
" RES 
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26 


4 . % | The Law of: V eln 779 45 > Gs 
on mon was not plead ed, 3 Leon. enn. 228. Crok, Eliz. 
the Bennington s Cate. 


Treſpaſs for breaking his Cloſe, beating his Ser- 
vant and carrying away his Goods. The 15 find 
dir T. B. was ſerzed of the Land where, &. and 
nd WM leaſed the fame to the Plaintiff and one 4. which 
4 aſſigned his Moiety to C. by whoſecommand- 


ent te Defendant entred. Per Cur. The Te. 


D nancy in Common between the Plaintiff, and him 
rv» Win whoſe Right the Defendant. juſtifieth might be 

ant N given in Evidence; but the Verdict not extending 
iff to all the Points of the Declaration, but only to 
the breaking of the Cloſe without enquiey of the 
Battery ; Ce. it was void, and a Venire de novo 
det. 35 „„ 
In Treſpaſa ſor depaſturing his Paſture. The 
Defendant n to have Common pro 
mnibus evibus Levant and Couchant on his Ma- 
nor of H. &c. the Preſcription is pro ovibus, and 


ame Ihe proof falls Gut to be, that they have Common 
is in or their own proper Sheep only, and for lack of 


he word (ſuis) it was reſolved, that the Evi- 
dence does not maintain the Preſcription, for by 
he Preſcription Sheep in Agiſtment, or otherwiſe 


\ 


and. Levant and Couchant ought to have Common, 
J. lich is not warranted by the proof. Palmer 


262. Earl of Devon againſt Eyre. 


gow ISSUE. 

lain. Where Demurrer is to part, and pleading to 
| for Wie for the other part. The Court will try the 
viz.) Nemurrer firft, and the reaſon of the Tryal of 
t ap · ie [flue laſt is, becauſe then the Jury ſhall afleſs 
lain. NPamages for all. Palmer 517. Huntly and 
. PR 


In 


am of the wie; 3 grant when 
" plead to Ifſue in T 7 paſs. Pal. . 
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teau, and en Not Guilty Fade Verdi. 15 
Ju ie ee 

Tunick for a Tax, but found nothing as to the 
e and fer tha G2 qe ert 


4 


| A - ates . e * mo . * wk. 2 n — — 
* A” _— TE WER” OY ; * * * 224 ; * 
, EF. 1 0 þ , od Fat 15 
* 3 3 + 7 ISL pj : : 5 g | 
: q f Fx 25 - 13 £ a * N 85 
; . * yt 1 , 
5 ; k F 8 . « 


dic 
Wil 


| ano | 

| PP 

en: Sto the Title of Damages in Treſpaſs 

he (which makes a great Figure in our Books,) 
the I ſhall reduce all to ſome certain Rules and Dif-. 
the {Wfcrcnces, and cite plain Caſes for the more diſtin& 

if. inderſtanding thereof, which ſhall be pertinent. 
* . oa 25 


e Jevered. 


1. At the Verdict, if the Counſel for the 
Plaintiff ſee that his Declaration is in ſome parts 
uncerrain, or that the Plaintiff had no Cauſe of 
Action for the one part, it will be done wiſely to 


the Jury to give intire Damages. As Treſpaſs Quar. 
lau fregit & piſe ces ſuos cepit, without ſhewing the 


d and found pro Querente, and entire Damages 


beſendant Guilty generally de Tranſgreſſione in 
arratione, this extends to both Treſpaſſes. They 
pupht to have ſevered the Damages, (viz.) ſo 
nuch for the Fiſhes, and ſo much for the Cloſe 


roken, and then the Plaintiff ſhould have reco- 


ered Damage for the breaking his Cloſe with 


P. ri 5 Rep. 34, 35. Playter's Caſe, 3 Bulftr. - 


9 8 1 ; „ Ef 0 
A Caſe at the Aſſizes before Judge Berkly was,' 
eſpaſ for the breaking his Cloſe and eating his 


Lr 
ra 


ot compriſed within the general word (a veria) 
6 MP LE on which 
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of finding Damages intixely where they ſhould + 


cauſe the Damages to be ſevered, and not to ſuffer. 


umber (which is uncertain) on Not Guilty plead- 
five its HI; for When the Jury have found he 


als cum averiis ſi us ſcilicet, Oxen, Sheep, Hoge, 
vihus Anglice Turkeys. He held Turkeys are 


X 


4 


w which is an old Law word, and theſe Fowl or 


but lately into England, and Damages were ( pa 


' Jurors find him guilty, and aſſeſs Damages int 
ly. Per Cur. Quer. nil capiat per billam. Vil 


ſtiſies, for that the Plaintiff aſſaulted his Wik, 
| fon Assault, Ce. both Iſſues were found fort 


Plaintiff, and intire Damages given; and ill, 


OI" 


"IU 

* 1 

a 
x3 
; 


vered for the reaſon aforeſaid. ,  _ of 
So, if the Jury aſſeis entire Damages for two fo: 
Treſpaſſes, and for one no cauſe of Action is A. 
ven, the Verdict is not good; as the PlainifhMf Ju 
declares, quare Def. inſultum ſuper eum fecit wil jr; 
non unam equam pretii 6 J. 4 perſona ipſins (u ou 
rentis) cepit, The Declaration is not good , mi 
the Mare, for the Plaintiff doth not ſuppoſe a 95 
property in the Mare, but he ought to have (itn 
 Equerm ſuam, or equam ipſius querentis, for a ¶ ¶ Cu 
is laid the Mare may be the Defendants, and ibi ur 
the taking is lawful, and the Jury aſſeſſing ininMWDa 
Damages for both Trepaſſes, irs naught, Tel 
5.36. Purcell and Brady, © t 
Tireſpaſs of breaking his. Cloſe and beating Ha 


Servant, and doth not ſay per quod Ser vin 
amiſit. The Defendant pleads Now cul. and: 


Cro. Car. 196. Salman againſt Perci 
was no caufe of Action for one. 1 
In Battery againſt Baron and Feme ; Baron] 


wall, th 


* 


Aid of whom, Cc. the Feme by her ſelf pla 


the Feme by her ſelf cannot plead, and a Rept 
der was awarded. Stiles Rep. 345. Far vs 
e,, ING 0, ee a bio 
\ Treſpaſs againſt three. 1. Pleads genen 
Non cul. 2. Pleads as to part Non cul. 3 
to another part pleads Non cul. Thie Jury g 
intire Damages, it was Erroncous, 1 Bulſtr. 
APs Caſe. „ 4 ee 


Tie Lem of Treſpaſs. | 


tua force the Defendant pleads Nom cul. and quoad the 
Sp 


might have Demurred upon the Plea. Siderfin p. 


Guilcy to another, and they are at Iſſue, and the 
Jury enquire of one thing only, and tax the 
Damages for both intirely, t 
Rep. 108. Pooly and Oſborn. 


painſt four Perſons ; three of them plead Nor 


buſtifics for the reſt, (vix.) the Wounding, and is 
ound guilty as to the Wounding _ Verdict 
pas found generally for the Plaintiff, and intire 
Damages aſſeſſed; its Error, for as to the fourth 


ation only to the Wounding, and not as it is, for 
Damages ſhould be given twice for the fame 


4 fourth only. Stiles Rep. 5. Whitwell and 
4. . , : | So 
Treſpaſs for breaking his Cloſes, ſpoyling his 


ranſ. in Clauſis 2 and nothing of the Dri- 


ent there is intire Damages given pro Tranſ. 

ed. in clanſis pred. not ſaying any thing of the 

aling and impounding which ſhall be intended 

of the Cloſes, (viz.) in the Vill; its Error in- 

fable. 1 Keb. 55 2.564. 65 3. Hardy and Taylor: 
| %%% 
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If the Jury give intire Damages, where one 
part is not put in Iſſue, its Erroneous. As Trefpaſs 
of Aſſault, Battery and Wounding, Quoad the 
Aſſault and Battery a ſpecial juſtification. The 
nut Jury found the Defendant guilty de injurias ſua- | 
gropria, and gave Damages to 20 s. its Errone- 
ous, the Wounding was not in Iſſue; the Plaintiff - 

96. Calvert and Arnold. In Treſpaſs the De- 
endant juſtifies as to one thing, and pleads Not 

be Verdi vill. 5 | 
Treſpaſs of Aſſault, Beating and Wounding - 


uilty, the fourth, pleads Not Guilty to part, and 
Perſon Damages ought to have been ſevered in re- 
ing: Firſt againſt the three, and' then againſt 


rals and chaſing his Cattle tunc & ibidem to a 
ound, . and by default the Judgment is de 


og and Impounding 3 in the Executory Judg- 


Where 


324 


for the Plaintiff in all, the Jury may not aflcſs ſe 


be entire. Pal. 270, 271. 


of Battery, two of the Defendants plead ſon 4 
fault demeſne, the third Not Guilty, both Iflug 


found againſt them who pleaded ſeverally, andi 
| was ruled to be ill; for it is one joynt and entin 


be found guilty in part, the other in all, there 


Millward, & alios. But in Aſſault and Batt 


The Law of Trelpaſs. 
Where a Treſpaſs is repugnant (as 20 H 6 
with a Continuando beyond the Teſte of the g 


W rit) and the Jury gives Damages for all, i M V 
intended they only give Damages for that which Ml to 


they lawfully may, 1 Keb. 257. 


d 


Treſpaſs continued many years, and the Stam I P. 


of Limitations pleaded, the Jury gave Dn 7 N 
for the laſt fx years, and the Plaintiff had Judg. ar 
ment, 3 Mod. 110 Aldrige and Duke, ap 

If the Plaintiff bring Treſpaſs, and lay Dams. 20 


ges to an 1 00 J. and the Jury find 50 J. he ſhall m. 


be amerced for the reſidue, although that the Tot I ha 


„„ EO cs I wh 
Of ſevering the Damages, where they ſhoull Ml 
„ , Fe , 

ur 


In Treſpaſs apainſt divers Defendants ; thy ha 
plead New cul. or ſeveral Pleas, and the Jury find bo- 


veral Damages againſt the Defendants, -Treſpak 
were found for the Plaintiff, and ſeveral Damags 


. offence by the Plaintiff 's Action. But in Tre 
paſs againſt two, if the Jury find one Guilty i 
one time, and the other at another, or the on 


veral Damages may be taxed, 1 1 Rep. Sir Ju 
. Heydon's Cale, Cro. Eliz. 860. Auſten again 


againſt two, they plead Not Guilty; the ju 
ſhall ſever the Damages, but the Colts ſhall} 


intire. 1 Bulſtr, 157. 


ehe Law of Creſpaſs. 325 
So in Treſpaſs of Battery and Wounding : 
oxinſt two, the one pleads to all e : 
Wounding, that it was in his own defence, and TEE 
tothe Wounding Not Guilty; the other juſtifies 1 
all in his own defence; and in Iſſue upon thoſe 
Pleas, the Jury found the firſt guilty of the 
Wounding, and the other Iſſue againſt him alſo, 
and aſſeſs Damages 201. and found the Iſſue alſo 
againſt the other Defendant, and Damages 100 l. 
and gave intire Coſts againſt both. And Tudg-. 
ment accordingly ; its Error, for there ought to 
have been but one Judgment for the Damages, 
and he ought to have made his Election againſt _ 
whom he would have taken his udgment; this 
Action is for one joynt Treſpaſs, therefore one 
yynt Damage ought. to have been given by the 
jury againſt both; and although the Defendants --. 
they] bad ſevered themſelves in Plea, yer When; they are 
bal both found guilty of one and the fame Battery, 
| one Judgment only ought to have been given. 
Cro. Fac. 118. Crane and Hill againſt Humer- 


: On 2 . 0 
* 8 — * 
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In Treſpaſs againſt divers which plead ſeveral 
Pleas triable by the ſame Jury, if the Jury ſever 
the Damages, all is vitious. Auffi$'s Caſe cited, 


ni Rey. 7. a. in Sir F. Heydon's Caſe, 195 
Ti In Treſpaſs of Aſſault and Battery againſt two, 
ilty u if one plead to the Iſſue and the other Demurrs, 
he et the Damages ſhall be aſſeſt intirely againſt 
here (both of them. 2 Sanders 26. in Fefferſon and 


Dawſon's Caſe. - _ e 
Aſſault and Battery againſt two, ad damnum 
of the Plaintiff. The Defendants plead Non cul. the 
ury found for the Plaintiff againſt both Defen- 
ants, and the Jury affcfs ſeveral Damages to the 9 
Plaintiff, (vix.) ſo much againſt the one, and ſo LY” 
uch againſt the other Defendant ſeverally and * _— 
tre Colts, Per Cur. Its well done, becauſe the _ 
CE on Ws Battery - 


a 


5 5 | 326 
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© ' The Law of Creſpas. 
Battery of the one cannot be the Battery of ite {Mido 


| other, and rhe Battery of the one may be greatet on 


"4 


good, for the Court ſhall never intend this to be the 


| TInqueſts on ſeveral Venires, 2which ſhall Aſſeſs Re 


I Loon. 122. 11 Rep. Heydon's Caſe, | _ 


by him Simul cum F. and Judgment againſt hin, 
and Damages levied; and after another Action i 


and had Damages againſt one, he may not ban 


againſt the firſt, there he hath Election e meliori 


than the Battery of the other; aliter in Treſpiß AG 
for cuting down of Trees. 1 Bulſtr. p. 157. Sam. et 
ſon againſt Cranfeild and Upton,  » 


* 


. - The whole Damages. 


In Treſpaſs againſt two, one appeareth 1 M 
pleadeth Non «al. the firſt Inqueſt ſhall afſeſs Dam: ve 


aͤges for the whole Treſpaſs by both Defendany; Ml pli 
and afterwards the other appeareth and pleadeth Wi 
Not Guilty, and is found Guilty; the finding ple 


of Damages by the firſt Inqueſt to which he ws ne 


not party, ſhall bind him. 10 Rep. 119! a. n 
ſuch Caſe there are ſeveral Venires awarded, yet tiff 


the Inqueſt which paſſed firſt ſhall aſſeſs Damage de. 
for the. whole; and the Detendant which H 
pleaded, ſhall be charged with the Damages taxed 
by the firſt Inqueſt, and ſhall be contributory, 


Election of Damage. Ft 
Aſſault and Battery againſt V. for Batten 


brought againſt F. and he is found guilty, u 


ſame Battery ; but if he will take Advantage of ib 
firſt Recovery, he ought to ſhew it in pleading” "* 
But if there be but one Original againſt both, an 
ſeveral Declarations, then when he hath recoverd 


more Damages againſt the other; but if he 
ver againſt the other, before he had Executiuni 


* 


dam 


= The Law of Treſpaſs.” 7 


the mis. Againſt joynt Treſpaſſors there can be but 


one ſatisfaction, therefore if they be ſued in one 


” 


yet one Jury ſh ill aſſeſs Damag 


% GEL 


enner. 


on's Cale, Hobart 66. Ceck and 


Mildmay and two others; the two laſt plead they 


Jam Vere Juſtices of the Peace, &c. The Plaintiff re- 
nts; WY plies von babetur tale Record. The Defendant De- 


deck, WY murrs, and adjudged againſt them: Sir Anthony 


off may relinquiſh Sir Anthony, and have Judg- 
lat BY Had againſt Sir Antbony Mildmay. 
%% 
nu enquiry of .Daniages on. a Confeſſion, or 4 


non ſum informatus, or nil dic ir, 155 Plaintiff - ; 


need not prove the Goods taken, becauſe the W ric 
ter {commands only the value to be enquired and no 


bim more,. And per Cur. In ſuch caſe the Judges, if 
n bey will trouble themſelves may aſſeſs Damages 


u vicbout any Writ; aliter where Nos cul. is 


i ought to be tried by the Jury, and there the pro- 
ding perty and the value ought alſo to be proved. Telv. 
r. Sir Fr. Goodwin's Caſe. 
em The Court may grant a Writ of Enquiry on a 


Demurrer adjudged for the Plaintiff in a ſpecial 
Plea to part, and Not Guilty for the reſidue, be- 
tia fore the Not Guilty tried, 1 Leon. 141. Ward 
Send Bla,» „ 
| rr EE rf In 


oof WF ation, tho they may ſever in Pleas and Iſſues, 
f es for all, wen 
he hath taken one ſatisfaction be ſhall take no 
wore, and if he 5 two an Aud. quer. lies. Lait. 


H. brought faux Impriſon ment againſt 1 "EA | 
pleads another Plea on which they are at Iſſue, 


and before this Iſlue tried 200 J. Damages are 
To WY found againſt the others by Enquiry, The Plain- 


and ment againſt the other two. 1 Rolls Rep. 395. HE 


pleaded, for there the Treſpaſs is denied, which 


3 - The Lan of Ereipas.᷑᷑ 
In a ſpecial Demurrer, and nothing ſaid as to pat i 
of the Treſpaſs, if a Writ of Enquiry is for the . Ra 

whole, its Erroneous. As Treaſpas for breaking | 
his Houſe, and taking and carrying away hi ; 
Goods. The Defendant juſtifiesal!: The Plainif WM Ra 
 - quoad fratt. domus & caption. des biens nec no 
materia in ea content. Demurrs. The Defendant 
- Joins in wo rk quia placitum pred. quiad 
frat domus & caption des biens is ſuffcient and 
Judgment, and Writ of Enquiry and Damages 
aſſeſt. Judgment was reverſt, becauſe in the offer | 
of the Demurrer ex parte quer. nothing is ſaid but Wl ſen 
to the breaking the Houſe and taking the Good; WM not 
and although the words Subſeqnent, nec non . Fer 
teria in ea content. goes to all the Matter in the wh 
Bar; yet the Defendant joyns in Demurrer ſpecial Wl wa 
ly with the Plaintiff, andfaith nothingfof the car. on 
Tying away, and as to that nothing is put to the Fin 
| Judgment of the Court; and the Enquiry being Wi ioc 
for the whole, its Erroneous. Telv. p. 5. Fobn/u Wi W. 
and Turner. F 1 
In Treſpaſs the Defendant pleads in Bar. The tou 
Plaintiff replies, and Demurrer was upon the R. vie 
_ plication, and adjudged for the Defendant. The i *th 
lainriff brought Error and that Judgment wal ta: 
reverſed, and adjudged that the Plaintiff rec Wi 58: 
ret, and the Record remanded : The Plaintif T 
ſhall have a Writ to Enquire of Damages. Cr but 
ac. p. 206. Faldo and Ridge. hae 
TPreſpaſs againſt certain Perſons who ple 
Not Guilty, and at the Niſ prius the Defendans i #0 
juſtify as Gverſcers of the Poor, &c. and ſhev I ben 
the ſpecial matter in Evidence per Stat. 43 Eli. ma 
c. 1. and afterwards the Jury was Sworn, and the un 
Plaintiff was Non - ſuitec. The Court of Ring fan 
Bench granted a Writ of Enquiry of Damaga i *'* 
for the treble Damages, becauſe the fame Jui 5 
np 


24 


could not aſſeſs the Damages. 1 Rolls Rep.27 


7" 


f ke of — 1 * ff 
the Ra. Entr. 630. 2 Br. 6 7 


Simile poſt novel A B. 46 5 
Ti: Simile recitando — defalt. wy 4. 
= IG nichil aer Lak. Ra. Ent. 19 85 pe” s 


ni WM Ra. Entr. 63 1. 


and | o Mirgerim 2 neu f Damages. 


fer BY If a Mayhew be not ande direQly by * _ 
bur WY fendant ſed potius by accident, the Court will 
ods; not encreaſe Damages. Treſpaſs quare inſultum 
1. fecit & male tractavit the W ite, &* equam 
the WI whereon the Wife Rode percuſſit, ſo that the - 
cal. vas caſt to the Ground, and another Horſe trode © 
car. on her, fo that ſhe loſt the uſe of three of her 
che WY Fingers, and 8 J. Damage, the Court would not 
ein increaſe them, e, 5. 433. Burford and his 5 
% Wife againſt Dadwell. 
4 Aſſault, &. againſt two, one appears an its 
The WJ found againſt him, and Damages taxed, and upon 
Re. view 1 he Mayhem encreaſed to 40 l. and the 
The WY other had a Veredict againſt him, and Damages 
wa taxed, the Council moved to increaſe Damages 
72 apainſt the other Defendant upon an other view. 
af WM Tbe Court would nor, they can have the view 
rok, WW but once in this Action; aliter, if ſeveral Actions 
had been brought, Lit. Rep. 51, 52. 
lea Per Curiam, 1n the Caſe of Angell and ann 
ans in, Siderfin 108. where the Particulars of AH. 
her bem are not expreſt in the Declaration, the Court 
li may not increaſe the Damages upon the View, 
the unless the Judge, before whom it was tried, of the 
lame Court certify the Particulars, and affirm theſe 
age are the Maybem, they gave in Evidence. Se 
Jury Stiles Rep. 345. Faru and Lucas. The Wound- 
171 "ny muſt 8 e expreſſed i in the Declara- 


rev tien, 


on Writ of Enquiry found 200 f. the Court, up- 
on View of the Serjeants, and Examination of 


cord, and not upon bare Averment. 


Lord Folhott. _ 35 1 
Damages were increaſed. by the Court on the 


ol Inquiry in Battery, it was moved to mitigate 


Sometimes, at the Prayer of the Defendant, 
when exceſſive Damages are found, or any Mi- 
demeanours alledged in the Plaintiff, &c. the 
Court will relieve the Defendant in granting out: 


7 Damage on a Writ of Inquiry. The Plain 
ti 


received, and ro have another for the melius In: 
quiry of the Damages, but it was denied. 2 Len 
8 | © 


I do not regard what the Mrong- doer gains by bi 


© The Law of Treſpaſs. 
tion, that rhe Court may judge of it by the Re. 


» 


In Aſſault, Battery and Wounding, the Jur 


Surgeons and Witneſſes, increaſed the Damages 
to 400 J. Stiles Rep. 310. Davis againſt the 


laſs of a Thumb. 1 Leon, 139. Malett*s Cale. 
Judgment on von ſum informatus, and a Writ 


Damages. Per Cur. They will never alter the 
Damages where the Party had alſo given Evidence 
at the Enquiry. Litt. Rep. 150. Stanley's Caſe. 


new Writ, but to the Plaintiff never, becauſe thy 
ſuing out the Writ is his own AR. 0 

Treſpaſs was brought de Clauſo fract. Contiu- 
ando for fix Years, and on Nil dicit the Plaintiff 


had Judgment, and the Jury found but ten Shi 


thawing the. Land was worth four Pound pr 
An. prayed the Court the faid Writ might not be 


I's a good Expreſſion in my Lord Hobart, 5.99. 


Wrong, but what the Owner loſeth by it; wh 
the Law runs to repair the Wrong, | 


A Motion was made againſt a Judge of an li- 


ferior Court of Record, for Increaſing upon 1 
View the Damages, and in Action of Treſpals and 
Battery, to ſo much more than was given by tit 


Jug 


1 BZD 
N } 


| _ Che Lawof Treſpaſs,  xz3r 


te. Jury. Per Cur. The proper way to reform it is b "A 2 if 
1 Writ of Error; for none but the Courts at We 1. 7 


uy minſter can increaſe Damages but on 8 view. „„ 5 ©} 
p. en. 8 : 7 
of Ky | ZZ 8 55 

ges > . Incluſive Damages. 


In all caſes of Treſpaſs, the ſpecial Matter for 
the WY which Damages ſhall be given ought to be pleaded 

ale, (as in Treſpaſs for taking away an Horſe, &. no 
/rit Wl Evidence ſhall be for other Matter than this which 
ate is expreſt in the Declaration.) except when the 

the WY Matter ariſeth e turpi Cauſa, as Treſpaſs quare 
nee 11m fregit, & alia enormia, &c. and the Jury _ 
gave 60 J. Damage; and it was moved for anew 
ant, Trial becauſe of the outragious Damages. And 
upon Affidavit that the Jury intended great part of 
the ine Damages for the Injury the Defendant did to 
ute tte Plaintiff's Daughter, under Colour that he 

the WY would marry her, the Plaintiff had Judgment; 

; for this is ex turpi Cauſa, and this may be given in 
. Evidence on ſuch. general Declaration under the 

ntif il Words alia enormia - becauſe the Law will not 


ul WY compel! the Party ro ſhew this of Record, Sid. p. 
airy 225. Sippora and Bajer. > HA 
ber Treſpaſs for taking away an Horſe going to 


t be BN Market; the Loſs of the Market ſhall be in Da- 
In mages beſides the Value of the Horſe. 2 
n 1n Tęeſpaſs for cutting an Hole in the Plaintiff's 

Wall, and making a Pair of Stairs, per quod the 
9% Plaintitf broke his Arm; and Damages were reco- 
/ 911 BY vered for all. Tremenber Caſe. 3 Keb. 91. 92. 


Wc i 

The Jury giving more Damage than ought 

on 188. 5 1 | „ 

; and Treſpaſs of Aſſault, Bittery and Wounding. 

te The Defendant, quoad the Battery and Wounding 
EN Ok 1 . pleads 


3 IT; pleads Nos culp. and quoad the Aſſault juſtifies 
ES he Iflue was on ſon tort demeſue; the Jury found 
both againſt the Defendant, and for Battery and 

W ounding 6 d. Damage, and for the Aſſault One 


m Adiom is brought for both of them, and Ds 


Che Law of Treſpaſs. AT 


Penny. This is not good, but was reverſt in 
Error; for the Aſſault was included in the firſ 
Iſſue. Cro. Fac. 25 1. Candiſhs Caſe, 


f When the Jury find more Damage than the 


Plaintiff hath declared, or more than the Plaintiff 
declares, and aſſeſs Damage for, it's Error. Hy, 


187. Co. Entr. 643. But, 


The Plaintiff in his Declaration counts to his 


Damage of 40/. The Jury find 40 J. and Coſh 
205. which was increaſed by the Court to 5 


more. This is not Error. Cro. Jac. 297. Dawhke 


and Pitfield. 13 H. 7. 16. denied for Law. 
In Treſpaſs the Jury gave half a Farthing De 
mage, and good. 2 Rolls Rep. p. 19. Harſnan 


and Buller: 


In Treſpaſs the Plaĩntiff declares to his Damage 


of 1001. the Jury find 150 J. he ſhall recover 
but 1c l. but if Judgment be entred for him for 
150 l. it is Error. The Plaintiff ſhall recover 
Damages according to his Count. 20 Ed. 6. 4 
7. 42 Ed. 3. 7. 13H. 7.16, 14. 1 Bulſtr. p. 49 


 Hoblins and Kimble. 


If the Jury gives Damage for that which is na 


found by them, all is void. As, Treſpaſs fir 


Beating, Wounding and Impriſoning. The Ds 
fendant pleads, as to the Beating and Wh unding, 
Not Guilty ; as to the other he juſtifies as Con 
ſtable. The Jury find the Juſtification. good, bu 
nothing as to the other Matter; and yet aſl 
Damages to the Plaintiff for the Wounding, t« 
which they did not find the Defendant guilt: 
1 Bulſtr. 64. Simon and Clay,» - 
When the Plaintiff alledgeth two things, and 


* mags 


Ine Tranſgreſſion. præd. 


Che Lm ot Treſpaſs. 333 


mages given generally, theſe ſhall be ſaid to bs 
given for them both. Vide 14 Eliz. Action for 
beating him and his Servants, omitting -theſe 
Word (per quod Servitium ſuum amiſit ) and 
Judgment and Damages given generally. There 
it was ſaid it ſhall be intended theſe Damages were 
only given for the Battery. 3 Bulfr, 198. Aorris 
nd Barr: i 18 
In Treſpaſs in Lancaſter the Plaintiff declares 
for Aſſault, Battery and Wounding. The De- 
ſendant pleads quoad Force, Non culp. and quoad 


Aſſault and Battery, That he was removing a 
Market-Croſs, &. and the Plaintiff interrupted 


him, per quod molliter manus impoſuit. And the 
Jury bound ie Plaintiff Guilty de injuria ſua pro- 


ria; and ſo recite the entire Declaration of Af 3 2 


fault, Battery and Wounding, where the Woun- 
ding was not in Iſſue; &- ert dampna occa- 

2d 201. Per Cur. It 
ſhall be intended they have given Damages for all 
in the Declaration (viz.) the Wounding, which 
was not in Iſſue, and ſo it's Error: and the Que 
ef} ead. Tranſgreſſio doth not help this Defect: 


[For the Court ſeeth it is not the-ſame. Siderf. p. 


96. Calvert and Arnold, 1 Keb. 464. meſme 
Caſe. Hob. 187. Freeſton's Caſe. Co. Ent. 64.3.* 
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car. XXVIIL 
Bs or or 


DY Star. 23 Car. 2. c. 9. it is Enacted, . Thu 


in all Actions of Treſpaſs, Aſſault and Bat- 


tery, and other Perſonal Actions, wherein the 


Fudge ſhall not certify on the back of the Record, 
that a Battery was proved, or the Free hold or 


| Title of the Land chiefly came in queſtion, the 


Plaintiff, if the Fury find the Damages under for 
Shillings, ſhall recover no more Coſts than Dams. 


— 


5 7 ; and if more Coſts be awarded the Judgment 


ing his Graſs. The 


all be void, and the Party ſhall bave remedy fur 

uch wexations Suits, _ „„ 
In Action of Treſpaſs quare clauſum fregit, and 

putting Stakes in the Ground, it was held that this 


was within the late Statute of no more Coſts than 
Damages; but if any thing had been taken away 


(of how little value ſoever) it had not been within 
the Statute. 2 Ventr. 48. 2 
_ Treſpaſs for a into his Cloſe and defoul- 
efendant juſtifies by a Way. 

he Plaintiff replies extra viam; and Iſſue upon 


it, and Verdict pro Quer. And the Queſtion wa, 


If he ſhall have full Coſts, or no more Cyfts than 


Damage; becauſe (as was ſaid) no Title came in 


ueſtion upon the Trial; for the Way is admit- 


| ted, and the Iſſue is only if he be Culp. extra 


- viam: But per Cur. the Plaintiff ought to have 


full Coſts. For 1. There was a Title to the 
Way in Queſtion. upon the Record, and ſo the 


Caſe out of the Intent of the Statute. 2. Upon 


the Iſſue extra view the Title to the Way is in 
Queſtion, ſcilicet, of what Extent it is, viz. of 
Pe | 1 


* 


ſpoiling of ſeven Stations (Anglice Standings) of 


the Plaintiff in H. lacat. & ered. pro venditione &* _ 


expoſitione Bonorum & Merchandizarum dryer (a- 
rum perſonarum ad mercat. de H. prædict. tempore 


nercat. ibid. tent. venientium pro rationabils ſala· | 


rio per ipſas eid. Quer. proinde ſol vend. ad dampn. 


Sur non culp. Verdict pro Quer. 3 2 d. Miſ. 
40s The Queſtion was, if the Plaintiff ſhall 


- The Law of Cretpas. 
ten or twenty Feet in Breadth, Cc. all which 
came in queſtion upon the Trial, and the Plaintiff 
had full Coſts. 2 Levinz. 234. Aſſer and Finch. 

In Treſpaſs for breaking, throwing down and 


have more Coſts than Damages upon the new Sta- 


tute. Reſolved, per Cur. That the Statute doth 


not extend to this Caſe, or other-like Cafes of 


Goods. Sir Tho. Jones 23 2. Smith and Bettertom, 
Raymond 4.37. meſine Caſe. For though he reco- 


rer under 40 5. Damages, yet he ſhall have full 


Coſts. | | „ 8 
In Treſpaſs for breakthg his Net, the Defen- 


dant pleads Not Guilty. It was moved for full 


Coſts on 23 Car. 2. c. 9. But the Iſſue being 
Not Guilty, and there being no Title in the De- 


claration, nor not being certified by the Judge of 
Aſſize that the Title was in Queſtion, the Court 
refuſed to give more Coſts than Damages. 3 Keb. 


b. 121. Earl of Pembroke and Weſball. 


Treſpaſs (or in ſpecial Action on the Caſe) for 


Battery Of his Servant per quod Servitium amiſit. 
Council prayed Coſts without the Judges ſigning 
the Poſtea, that the Battery was well proved: and 
per Cur. it was granted in B. R. on 23 Car. 2. c. 9. 
3 Keb. 184. Peake's Caſe. > 
Treſpaſs of Aſſault and Battery. Verdict found 
the Aſſault, and Not Guilty as to the Battery. And 
it was only of a Woman's ſhaking a Sword againſt 
the Plaintiff in a Cutler's Shop, being on the other 


hde the Street. Hales certified the Aſſault well 


proved, 


336 Che LawofTreſpals, 
8 | proved, and there was no more Coſts than Da- 
mage; and Hales ſaid, this was not within the 
Statute, unleſs the Battery had been found. 3 Rel. 

283. Smith and Neuſham, p. 292. But p. 303. 
the Court conceived no more Coſts be, de incye- 
muenta, than Damages. And p. 335. the Afault 

«  _ only being certified and proved, and not the A(: 
| fault and Battery, it's out of the Stat. 2 1 Fac. 6, 
| being that no increaſe of Coſts be. But 23 Car, 2. 


1 e. 9. makes the Judgment of more Coſts void, which 
1 includes Coſts and Damages that hereby increaſe 
not by the Verdict of the Jury; for the Statute 
of never intended that it the Damages found be 3o,, 
and increaſe 10 3. that then the Party ſhould have I bat 
full Coſts, as he muſt if the Statute. ſhould extend ent 
to the increaſed Coſts. The Action was begun in ne. 
the Marſhalſea, and removed in B. R. by Haben 04. 
Corpus, and tried there, and Verdict of the Af. 
fault, and not of the Battery; yet ruled no more 
Coſts than Damages. p.357. Vid this Caſe in 

1 Levinx. 102. . ; 
Full Coſts were allowed in Treſpaſs begun in the 
Palace · Court, and brought into B. R. by Haben 
curpas, becauſe the Statute was made for advantage 
of the Defendants,that they ſhould not be troubled 
in the Superior Courts. 3 Keb. 423. Gunnel and 

Skudimore, be, 

In Actions brought againſt Mayors, Juſtices of 
the Peace, Conſtables, ' &c. in Treſpaſs. for any 
thing done by Virtue of their Office, if Verdi 
ſhall be for the Defendants, or the Plaintiff there- 
in ſhall be Non-ſuit, or ſuffer any Diſcontinuance 

thereof, the Defendant ſhall have double Coſt, 
Vaughan p. 113. Stiles Caſe. Vide Stat. 2 1 Fes. 
6. 14. „ bl 2 
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bens in Treſpaſs, and their Entries, 
> | Reſpaſs againſt four. One of the Defendants, 4 
A being an Infant, appeared by Attorney. Ita 
5 WY croncous, and the Judgment ſhall. be reverſed. 


a WY gainſt all. Allen p. 74, Trin. 24 Car. Oates and 
| Aylett. Stiles Rep. p. 121, 125, Aylett and Oates. 


Judgment in Treſpaſs againſt three. One died 
u banging the Writ, and Judgment againſt all was 
ol entirely reverſed. And 5 Ed. 4. 7. a. was de- 
in ned for Law. Moor and Scrivener's Caſe cited in 


3 Oates's Cie. An Rip. . | ac © 
AC In all Actions quare vi & armis, if, Judgment 
be given againſt the Defendant, there ſha] be Fine 
Rand Impriſonment; and the Judgment is, ud 
Def. capiat ur, i. e. quod capiatur quouſque finem 
fecerit. 8 Rep. 59. Beecher s Caſe. 
In Treſpaſs vi & armis Judgment is, quod ca- 


+ But if che Bill in Treſpaſs be general, it may be. 
45 ſed either way. Hob. p. 180. Stiles 130. 


Where a Judgment is reverſed for an Error in 
w againſt ſome of the Defendants, it is reverſed 
painſt all of them. Bur ir ſeems to be otherwiſe. 


rdict here it is reverſed for a Matter in Fact, per Rolls, 
here- tiles NN Xn Bel = „ 
ance Judgment on default in Treſpaſs, &. ought to 


 recuperare debeat; and becauſe it was quod re- 
peret in Inferior Court, it was reverſt for Error. 
Keb. 394. Sheffield and Morra. 5 

The Plaintiff was non - ſuited in Treſpaſs after 

aidence. The Judgment is, quod nil cap. per 
Ag. It's no Error; for of later times all Pre: 
5 . ſidents 


iatur; in Action on the Caſe, in miſericordia. 


nit to be pro falſo clamore, but after a Verdict or 


and Judgment is for the Plaintiff againſt the De 


= . This Nolle proſequi, or Retraxit againſt one, is 
ſtrong as a Releaſe to one, which is a Diſcha 7 


ſidents are in that manner. And further, the 
Judgment was, quod queren: V Plegij ſui fint in 7 
miſericordia pro falſo clamore ſuo, whereas it oupht 7 

to have been, quia non proſecut. ſunt : for it ought 


Judgment on Demurrer. Cro. Fac. 213. 
On Non ſum informatus, or upon Nibil dich, 
judgment for the Plaintiff ; and a Writ of Enqui- 
ry iſſued out, and was retorned. It was moved 
that the Writ ſhould not be filed, becauſe the Plain. 
tiff at the time of the Enquiry did not prove that 
they were his Goods, but proved only the Value 
olf them. But, per Cur. the Plaintiff is not bound 
to prove his Property in either of theſe Caſes, be. 
* cauſe the Writ commands only the Value to be en. 
_ quired of. Aliter where Not Gullty is pleaded; 
C then the Treſpaſs is denied, and muſt be proved 
and tried by the Jury, and there in that Caſe both 
the Valug and Property do comein queſtion. Cri, 
Fac. 220. Goodwin againſt Welſh and Over. 
Where there be two Defendants, and the one 
pleads Not Guilty, and the other pleads another 
| Plea, or juſtifies, Sc. whereupon it is demurred, 


murrant, and a Nolle proſequi for the other. The 
Judgment as to the Noelle proſequi ought to be en. 
tred, quod eat ſine die. But where it is again 
one, Preſidents are both ways. Cro. Fac. 439 
Evel and Slolex. | : 
Treſpaſs againſt two. They imparle. At the 
day one appeared not, and thereon Nihil djcit 
The other pleaded in Bar. The Plaintiff replied, 
and a Demurrer joined on the Replication and 
adjudged pro Quer. And in the ſame Term a Nol 
83 was entred againſt the farſt, and a Writd 
nquiry of Damages againſt the ſecond; Per Cu 


15 


pot 
£3} . 
EY 22 5 


— 


\ 


che La of — 


of bob. Cro. Eliz. P. Fon Green and Chon, a 


e 
is e in fru. 


be Nerd as well to try as to enquire. Judgment on De- 

or MW:urrcr for the Plaintiff. Noll proſequi entred 
4 the Iſſue; Writ of Enquiry awarded, 8 
cit, Nuagment on this. 1 Sanders 340, 24 Aellor 5 

ui- nd Spaterman. 9 


In an Action where . are to be reco- 


vod in part, and inſufficient i in part, and the De- 


be- 

en- 90. wm. . 
ed; . Judgment in B. E. chat the Phigtik ſhould re- 

wed Nprer Damages for part, and the Defendant capia- 

both , and that the Plaintiff fit in miſericordis pro 
Cri. dio tranſgreſſionu. It ſhould have been, Quer. 


other | 
cred, Wil In Treſpaſs of Battery MEPs two, they plead 9 5 
e De erally and found againlt both : there ought ta 
The WF but one Judgment. Vide ſupra, Cane and | 
e en- WWmerſton, Tit. Damages. © | 
paint In Treſpaſs againſt Three, after Judgment it is 


gned for Error, That one oi the Defendants 
torney. Per Cur. It is Error: But being after 


ng ſayed per Stat. 21 Fac. and judgment was 
ly reverſed, x Keb. . 7 &c." "againft 


b to pay a Fine t to the King. 


Iſſue and Pauens i in Trespa. Few. Fac awar- 


ered, as in Treſpaſs, '&c. if the Declaration be 
endant demurs upon the entire Declaration, the 


inriff ſhall have Judgment for that that is well 
ud, and barred for the refidue. 2 Sanders 379. 5 


| cap. per Billam pro reſiduo tranſgreſſionis. But 
was held good. Moor. Palmer and S ber wood a 3 
v4 | 


an Infant at the time of the Plea pleaded by 


rdiet;'it had not been Error if one of the? Plain- - 
, for whom it was, had been an Infant; that 


f the Defendane be found Guiley of the 9 : 


5 2 1 FL | 


340 The Law ot Crea. 
Nocte, By the Statute of 16 and 17 Car. 8. K 
A enacted, That no Fudgment after Verdis, Con. 
8 Feſſion by Cognovit Actionem, or by Relidta Ve. per 
 -- rificatione ſhall be reverſed for want of Miſere WM - 
c or Capiatur, or for that one is pur for the i 4. 
ber.. „ „ 
ITreſpaſs and 3001. Damages recovered, and 
„ Tbs OR as and Error brought bf it in the Exche- lat 
8 | quer-Chaniber, hanging which the Plaintiff bring s 
; | Action of Debt in the fame Court for the 300 n 
Et per ommes præter Keeling, it well lies; for the il. * 
Record it ſelf is fill in this Court, and the Wrirof i 1 
' Error is a Superſedeas of the Execution only 
I Lewinz. 153. Adams verſus Tomlins. 
Non informatus, and a Writ of Inquiry of D. 
mages awarded. 1 Browne 375. . 
Mon ſum informatus al novel Aſſignment, & 0 
breve d enquiry awarded, Modus Intrandi 398. 7 
Simile al 8 and Inquiry, awarded A. 
Sans aſſigning locum in quo, &c. Modus Int, Wl 


Simile in Treſpaſs and Aſſault. Med. Intr, 399 | 


Simile in faux Impriſonment, and Inquiry awar 

died. po 5 5 N M 
Nil dicit al novel Aſſignment, ove Inquiry 

awarded. Mod. Intr. 399. 

| Smile al Replication ove Inquiry. Mod. Ini. 
| 3957 Nerration. ove Inquiry awarded 

Mod. Intr. 100. 31 ; | 

Simile in Aſſault and falſe Impriſonment, Ms 

du Intr. 400. Pl. gen. & ſp. 619. 

Fulgment A e 1 Browne 377. 

5 2 Demurrers & 1 Venire Fac. agarded en Al: 
ſault, Fudgment pro Def. ſans notice del Iſu 
, Rel 1 

Judgment pro Querente in Tranſ. cum en 

trist. ad barram. Tompſ. 455. | 
RS. i Judges 


5 te! Law | ef Eres: Og 
it 4 Tran. ubi Cris mitigat. 8 
4 E, 25. oh Tompf. 477. 1 


udgment pro Quer. puis Verdict. Mod. Intr. 


* 
1 Lb Simile in Treſpaſs and Aſſault. Mad. Intr. 401. 
Fudgment ſur Breve d Inquiry in Tranſ. Mod. - 


Int. 40 1 5 
5 Smile in Treſpaſs, Aſſault and Impriſonment ©. > 


5 WY continu 75 non miſ. Breve. Mod. Intr. 44 
* Entre de Nolle proſequi ſe le Ml 1 mul cum. 5 
of Modus Intr. * e | 
1 pe Proces Judicial. 
D* Ca: Sa. i in Treſpaſs and Allaulr. Mes. 

402. 15 
. 8. ſud Nenſuit: Mod: r Ka 
. Ca. Sa. for ſeveral Damages in W 
an Walt. Mod. Inv. . 1 
99 
War- | 
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- cum perſona. Vide pr ins, 18 H. 6. 22. b. contro, 


1 1 ſhall have Treſpaſs; 2  aliter, if my Wife. Vi 
ſupra Huggin's 


13 I may have an AR of Treſpaſs. 


' leaſe of the whole; but where there is but 


3 + 4 $ 
- wv a i. by. N N i x "obs * * * * 
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What wil 1 a =P Diſcharg f 7 2 


* or not. 


2 * 
?! 
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5 E 4 TR. 
85 Tabel be dane to the Goods EG Te 
ſtator in the Hands of the Executor, if the 
xecutor after dies, his Executor ſhall not hare 
an Action of Treſpaſs for this; for act io moriuf 


If one beat my Servant, and afterwards he die 


And if one raviſn 4 8 Wife, and my wire 


By 46 of the Party,” as Releaſe or At in Lay 


| Releaſe to one Treſpaſſor diſchargeth all. T b. 

| Ti Bar by Releaſe, Hobart p. 66. B. 
After "Treſpaſs done on my Land, if 1 Ale m 

the Land, I may have Treſpaſs for the Trelpagiy 4 
made before. 19 H. 6. 28. b. th 
Ik Bailee of Goods bring Treſpaſs,and che Bal kr 
brings other Treſpaſs, he which firſt Reco 7 
ſhall ouſt the other of the Action. Vide Priw. WW to 

|  » Where a Man hath a perſonal Action agua} th 
two Defendants, if they plead ſeverally, and H w. 
be Non-ſuit againſt the one before he hath Ju thi 


ment againſt the other, that he ſhall be be 
aàgaiaſt both, for it works in the nature of al 


Defendant, and he N to one dan in l 


» * 
* N "= 4 
* — 
2 % 
4 4 


Hob. p. 180. Slowley and Evely, © - 


Thie Lam of Treſpaſs. 
' and to the other Demurrs, the Plaintiff may be 
Non ſuit for one point, and proceed for another. 


— 


Treſpaſs of Aſſault and Battery the laſt day WY 


0#: 10 Fac. The Defendants pleads, That he 


and one other in the ſaid laſt day of Oc. did 


joyntly enter into the Plaintiff's Houſe at S. and 


did then and there Aſſault the Plaintiff, and that 


afterwards, (wits) ſuch a Day and Year the ſaid 


Plaintiff did by his writing Releaſe the faid R. of 


all Actions, &c. and avers it to be the ſame Treſ- 


paſs, &c. and the Plaintiff traverſeth, without this 
that the Treſpaſs was joyntly done; and Demurrs 


on the Plea. A good Plea: Satisfaction by one 


is ſatisfaction for all, and the Plaintiff cannot 
have ſeveral Damages, but one Damage againſt 


Judgment and 30 J. Damages, and J S. was 


taken in Execution for the ſame ; and afterwards 


he and two others were ſued in B. R. for this 
Battery ſuppoſed to be done in C. H. And Judg- 
ment was againſt them, and it appeared that this 


Action and the Action in C. B. were for one and 
the ſame Battery; and that the Plaintiff had ac- 
knowledged ſatisfaction of the ſaid Judgment to 


J. S. in C. B. and yet againſt Law he had ſued 


to have Execution of the ſid Judgment, &c. 


this was ſurmiſed in Aud. qu. by all the three. It 


was moved (on Demurrer) for the Defendant in 


them all. 1 Browsl. Rep. 196. Cock and Fen- 
man. Vide Meſme Caſe per nome de Cock and 
F. S. was ſeized in C. B. for a Battery ſuppo- 
ſed to be done in London; and the Plaintiff had 


the Aud. quer. That this cannot be ſurmiſed, be- 


cauſe the one Recovery being in London, and the 


other in C. H. it cannot be intended to be one 
and the ſame Battery. Per Cur: The Action be- 


ing Tranſitory, it may be laid in what County ' 


444... > 0 


3 


7 


344 Che Law of Treſpals. 


the Plaintiff will; and it being averred by the Re 
cord to be one and the ſame, and this being con- 
feſſed hy the Demurrer, the Plaintiffs are not ſuch 


A eber 4 to the Record, but they may have 2 
t 


benefit of the Satisfaction by the ſaid Record, 
and becauſe they are all parties to the AR, the 


Law gives them Liberty to take Advantage of 


any one of their Acts for the others Diſcharge, as 
in Caſe of Releaſe. Cro; Ce, 443, Corbr and 


1 
7 


- Barns. © N 85 
Trreſpaſs brought againſt three, one Pleads Nan 
eulp.and upon the Iſſue and Verdict for the Defen- 
dant. And judgment by default and Writ of 
Enquiry of Damages againſt the other two; and 
upon judgment for the firſt Defendant, and Judg- 
ment for the Plaintiff againſt the other two, they 
only brought the Writ of Error, and Aſſign the 
want of an Original. And though there be « 
Verdict in the Caſe, it is not cured by the Stat. 
the Verdict being for the Defendant and fo out 
of the Caſe. And fo it is, as if the Action had 
been brought only againſt the; but if the Verdict 
had been for the Plaintiff againſt the firſt Deſen- 
dant, this had been aided by the Statute 3 for the 
want of an Original quoad all is cured where any 
Verdict is for the Plaintiff. And tho the Writ of 
Error be brought by two without the third, yet 
its pood, for he may not be joyned, for he being 
acquitted, and Judgment for him, he cannot fay 
the Judgment is to his Damage. 1 Levin. 2 10. Can. 


* 


of — 


non and Abbot. Ss 


— 
—— 


Basses of Win of" 2 tis 


0 phat Cauſe e 

At. What Pleas in Abatement ar 
ut Acceſſaries in Treſpa 20 

ad one that commands a Treſpaſs 5 ibid. 
ig Difference between an Action on the Caſe, and 

n- an Action of Trepe EO 
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